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M SSI SSI PPl LEQ SLATURE

2001 Regul ar Sessi on
To: Judiciary

By: Senator(s) Carlton

Senate Bill 2626
(As Sent to Governor)

AN ACT TO ENACT REVI SED ARTI CLE 9 - SECURED TRANSACTI ONS OF THE UNI FORM
COMVERCI AL CODE; TO CREATE A NATI ONW DE FI LI NG SYSTEM BASED ON THE DEBTOR S
LOCATI ON OR RESI DENCE RATHER THAN THE LOCATI ON OF COLLATERAL; TO CODI FY A
BROADER DEFI NI TI ON OF " PURCHASE MONEY SECURI TY | NTEREST"; TO REVI SE RULES FOR
PERFECTI ON OF A SECURI TY | NTEREST; TO REVI SE CHO CE OF LAW PROVI SIONS; TO
PROVI DE FOR CENTRALI ZED FI LI NG OF FI NANCI NG STATEMENTS AND OTHER SECURI TY

| NTEREST DOCUMENTS; TO PROVI DE SPECI AL RULES FOR CERTAI' N TRANSACTI ONS | N WHI CH
THE DEBTOR IS A CONSUMER, TO REVI SE PROVI SI ONS ON DEFAULT AND ENFORCEMENT CF
SECURED | NTERESTS; TO ENACT A DEFI NI TI ON OF "FORMER ARTI CLE 9"; TO MAKE

TRANSI TI ON PROVI SI ONS; TO REPEAL SECTI ONS 75-9-101 THROUGH 75-9-507,

M SSI SSI PPI CODE OF 1972, WH CH CONSTI TUTE UNI FORM COMVERCI AL CODE ARTI CLE 9 -
SECURED TRANSACTI ONS; TO CODI FY SECTI ON 75-5-118, M SSI SSI PPl CODE OF 1972, TO
PROVI DE FOR SECURI TY | NTEREST OF | SSUER OR NOM NATED PERSON;, TO AVMEND SECTI ONS
75-1-105, 75-1-201, 75-2-103, 75-2-210, 75-2-326, 75-2-502, 75-2-716, 75-2A-
103, 75-2A-303, 75-2A-307, 75-2A-309, 75-4-210, 75-7-503, 75-8-103, 75-8-106,
75- 8- 110, 75-8-301, 75-8-302, 75-8-510, 71-3-43, 41-29-177, 49-7-251, 67-1-93,
97-17-4, 97-43-11, 53-3-41, 75-11-106, 85-8-9, 99-41-23, 85-7-1, 89-7-51 AND
89-7-53, M SSISSI PPI CODE OF 1972, TO CONFORM TO CODI FY SECTI ON 7-3-59,

M SSI SSI PPI CODE OF 1972, TO REQUI RE THE SECRETARY OF STATE TO REBATE TO THE
CHANCERY CLERK OF THE COUNTY OF A DEBTOR DOM CI LED I N THAT COUNTY A PORTI ON OF
CERTAI'N FI LI NG FEES COLLECTED FOR A LIM TED TI ME; TO CODI FY NEW CODE SECTI ON
75-77-6, M SSISSIPPI CODE OF 1972, TO ENACT RULES FOR A WARRANTY CLAI M

SUBM TTED TO A SUPPLI ER BY A RETAILER, TO AMEND SECTI ON 75-77-19, M SSI SSI PPI
CODE OF 1972, IN CONFORM TY THERETO AND FOR RELATED PURPOSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI :

SECTION 1. The following is Revised Article 9 - Secured Transactions of the
Uni form Comrerci al Code, and shall be codified in Chapter 9 of Title 75,

M ssi ssi ppi Code of 1972, to replace Article 9 repealed in Section 2 of this
act :

ARTI CLE 9 - SECURED TRANSACTI ONS
PART 1
GENERAL PROVI SI ONS

SUBPART 1. SHORT TITLE, DEFI NI TIONS, AND GENERAL CONCEPTS
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SECTI ON 75-9-101. Short title. This article may be cited as Uniform Conmerci al
Code - Secured Transactions.

SECTI ON 75-9-102. Definitions and i ndex of definitions.
(a) Inthis article:

(1) "Accession" neans goods that are physically united with other goods in such
a manner that the identity of the original goods is not |ost.

(2) "Account," except as used in "account for," nmeans a right to paynent of a
nonetary obligation, whether or not earned by performance, (i) for property
that has been or is to be sold, |eased, |icensed, assigned, or otherw se

di sposed of, (ii) for services rendered or to be rendered, (iii) for a policy
of insurance issued or to be issued, (iv) for a secondary obligation incurred
or to be incurred, (v) for energy provided or to be provided, (vi) for the use
or hire of a vessel under a charter or other contract, (vii) arising out of the
use of a credit or charge card or information contained on or for use with the
card, or (viii) as winnings in a lottery or other ganme of chance operated or
sponsored by a state, governnental unit of a state, or person licensed or

aut hori zed to operate the gane by a state or governnental unit of a state. The
termincludes heal th-care-insurance receivables. The term does not include (i)
rights to paynment evidenced by chattel paper or an instrunent, (ii) comrercial
tort clainms, (iii) deposit accounts, (iv) investnent property, (v) letter-of-
credit rights or letters of credit, or (vi) rights to paynent for noney or
funds advanced or sold, other than rights arising out of the use of a credit or
charge card or information contained on or for use with the card.

(3) "Account debtor" neans a person obligated on an account, chattel paper, or
general intangible. The term does not include persons obligated to pay a
negoti abl e instrunent, even if the instrunent constitutes part of chattel
paper.

(4) "Accounting," except as used in "accounting for," neans a record:

(A) Authenticated by a secured party;

(B) Indicating the aggregate unpaid secured obligations as of a date not nore
than thirty-five (35) days earlier or thirty-five (35) days |later than the date
of the record; and

(O Ildentifying the conponents of the obligations in reasonable detail.

(5) "Agricultural lien" means an interest, other than a security interest, in
farm products:

(A) Wi ch secures paynent or performance of an obligation for

(1) Goods or services furnished in connection with a debtor's farm ng
operation; or

(1i) Rent on real property |leased by a debtor in connection with its farm ng
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operati on;

(B) Wiich is created by statute in favor of a person that:

(i) I'n the ordinary course of its business furnished goods or services to a
debtor in connection with a debtor's farm ng operation; or

(ii) Leased real property to a debtor in connection with the debtor's farm ng
operation; and

(C Whose effectiveness does not depend on the person's possession of the
personal property.

(6) "As-extracted coll ateral"” neans:
(A O1l, gas, or other mnerals that are subject to a security interest that:

(i) I's created by a debtor having an interest in the mnerals before
extraction; and

(ii) Attaches to the mnerals as extracted; or

(B) Accounts arising out of the sale at the well head or m nehead of oil, gas,
or other mnerals in which the debtor had an i nterest before extraction.

(7) "Authenticate" neans:
(A) To sign; or

(B) To execute or otherw se adopt a synbol, or encrypt or simlarly process a
record in whole or in part, with the present intent of the authenticating
person to identify the person and adopt or accept a record.

(8) "Bank"™ neans an organization that is engaged in the business of banking.
The termincludes savi ngs banks, savings and | oan associ ations, credit unions,
and trust conpani es.

(9) "Cash proceeds" neans proceeds that are noney, checks, deposit accounts, or
the |ike.

(10) "Certificate of title" nmeans a certificate of title with respect to which
a statute provides for the security interest in question to be indicated on the
certificate as a condition or result of the security interest's obtaining
priority over the rights of a lien creditor with respect to the collateral.

(11) "Chattel paper" neans a record or records that evidence both a nonetary
obligation and a security interest in specific goods, a security interest in
specific goods and software used in the goods, a security interest in specific
goods and |icense of software used in the goods, a | ease of specific goods, or
a | ease of specific goods and |icense of software used in the goods. In this
par agraph, "nonetary obligation” nmeans a nonetary obligation secured by the
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goods or owed under a | ease of the goods and includes a nonetary obligation
with respect to software used in the goods. The term does not include (i)
charters or other contracts involving the use or hire of a vessel or (ii)
records that evidence a right to paynent arising out of the use of a credit or
charge card or information contained on or for use with the card. If a
transaction is evidenced by records that include an instrument or series of
instrunments, the group of records taken together constitutes chattel paper.

(12) "Collateral™ neans the property subject to a security interest or
agricultural lien. The termi ncl udes:

(A) Proceeds to which a security interest attaches;

(B) Accounts, chattel paper, paynent intangibles, and prom ssory notes that
have been sol d; and

(C) Goods that are the subject of a consignnent.

(13) "Commercial tort clainf neans a claimarising intort with respect to
whi ch:

(A) The claimant is an organization; or
(B) The claimant is an individual and the claim
(i) Arose in the course of the claimant's business or profession; and

(1i) Does not include danages arising out of personal injury to or the death of
an i ndi vi dual .

(14) "Commodity account" neans an account maintained by a comodity
internediary in which a coormodity contract is carried for a cormmodity custoner.

(15) "Commodity contract” neans a commodity futures contract, an option on a
commodity futures contract, a commodity option, or another contract if the
contract or option is:

(A) Traded on or subject to the rules of a board of trade that has been
designated as a contract market for such a contract pursuant to federal
commodities | aws; or

(B) Traded on a foreign cormodity board of trade, exchange, or market, and is
carried on the books of a commdity internediary for a comobdity custoner.

(16) "Commodity customer” nmeans a person for which a comodity internediary
carries a comodity contract on its books.

(17) "Commodity internmedi ary" neans a person that:

(A) Is registered as a futures conmm ssion nerchant under federal comodities
l aw;, or
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(B) In the ordinary course of its business provides clearance or settlenent

services for a board of trade that has been designated as a contract market
pursuant to federal comodities |aw.
(18) "Comruni cate" neans:

(A) To send a witten or other tangi ble record,

(B) To transmit a record by any nmeans agreed upon by the persons sending and
receiving the record; or

(O In the case of transm ssion of a record to or by a filing office, to
transmt a record by any nmeans prescribed by filing-office rule.

(19) "Consignee" nmeans a nerchant to which goods are delivered in a
consi gnnent .

(20) "Consignnent" nmeans a transaction, regardless of its form in which a
person delivers goods to a nerchant for the purpose of sale and:

(A) The nerchant:

(i) Deals in goods of that kind under a nanme other than the nane of the person
maki ng delivery;

(ii) I's not an auctioneer; and

(itii) I's not generally known by its creditors to be substantially engaged in
selling the goods of others;

(B) Wth respect to each delivery, the aggregate value of the goods is One
Thousand Dol I ars ($1, 000.00) or nore at the time of delivery;

(C The goods are not consuner goods inmedi ately before delivery; and

(D) The transaction does not create a security interest that secures an
obl i gati on.

(21) "Consignor" neans a person that delivers goods to a consignee in a
consi gnnent .

(22) "Consumer debtor" neans a debtor in a consumer transaction.

(23) "Consuner goods" neans goods that are used or bought for use primarily for
personal, famly, or househol d purposes.

(24) "Consuner -goods transacti on” nmeans a consumer transaction in which:
(A) An individual incurs an obligation primarily for personal, famly, or

househol d pur poses; and
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(B) A security interest in consumer goods secures the obligation.

(25) "Consuner obligor" means an obligor who is an individual and who incurred

the obligation as part of a transaction entered into primarily for personal,
famly, or househol d purposes.

(26) "Consunmer transaction” nmeans a transaction in which (i) an individua
incurs an obligation primarily for personal, famly, or househol d purposes,
(ii) a security interest secures the obligation, and (iii) the collateral is
held or acquired primarily for personal, famly, or househol d purposes. The
term i ncl udes consuner-goods transactions.

(27) "Continuation statenment” nmeans an anendnent of a financing statenent
whi ch:

(A) ldentifies, by its file nunber, the initial financing statenent to which it
rel ates; and

(B) Indicates that it is a continuation statenent for, or that it is filed to
continue the effectiveness of, the identified financing statenent.

(28) "Debtor" neans:

(A) A person having an interest, other than a security interest or other Iien,
in the collateral, whether or not the person is an obligor;

(B) A seller of accounts, chattel paper, paynent intangibles, or prom ssory
not es; or

(O A consignee.
(29) "Deposit account” neans a demand, tine, savings, passbook, or simlar
account maintained with a bank. The term does not include investnent property

or accounts evidenced by an instrunent.

(30) "Docurment"” means a docunent of title or a receipt of the type described in
Section 75-7-201(2).

(31) "Electronic chattel paper"™ means chattel paper evidenced by a record or
records consisting of information stored in an el ectronic nmedi um

(32) "Encunbrance" means a right, other than an ownership interest, in real
property. The termincludes nortgages and other liens on real property.

(33) "Equi prent” neans goods other than inventory, farm products, or consuner
goods.

(34) "Farm products” neans goods, other than standing tinber, with respect to
whi ch the debtor is engaged in a farm ng operation and which are:

(A) Crops grown, growi ng, or to be grown, including:
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(i) Crops produced on trees, vines, and bushes; and

(ii) Agquatic goods produced in aquacul tural operations;

(B) Livestock, born or unborn, including aquatic goods produced in aquacul tural
oper ati ons;

(C Supplies used or produced in a farm ng operation; or
(D) Products of crops or livestock in their unmanufactured states.

(35) "Farmi ng operation” means raising, cultivating, propagating, fattening,
grazing, or any other farmng, |ivestock or aquacultural operation.

(36) "File nunmber" neans the nunmber assigned to an initial financing statenent
pursuant to Section 9-519(a).

(37) "Filing office" neans an office designated in Section 75-9-501 as the
place to file a financing statenent.

(38) "Filing-office rule" nmeans a rul e adopted pursuant to Section 75-9-526.

(39) "Financing statenent” neans a record or records conposed of an initial
financing statenent and any filed record relating to the initial financing
statenent .

(40) "Fixture filing" nmeans the filing of a financing statenent covering goods
that are or are to beconme fixtures and satisfying Section 75-9-502(a) and (b).
The termincludes the filing of a financing statenment covering goods of a
transmtting utility which are or are to becone fixtures.

(41) "Fixtures" neans goods that have becone so related to particular rea
property that an interest in them arises under real property |aw.

(42) "Ceneral intangible” neans any personal property, including things in
action, other than accounts, chattel paper, comercial tort clains, deposit
accounts, docunents, goods, instrunents, investnent property, letter-of-credit
rights, letters of credit, noney, and oil, gas, or other mnerals before
extraction. The termincludes paynent intangi bles and software.

(43) "CGood faith" neans honesty in fact and the observance of reasonabl e
commerci al standards of fair dealing.

(44) "Goods" neans all things that are novable when a security interest
attaches. The termincludes (i) fixtures, (ii) standing tinber that is to be
cut and renoved under a conveyance or contract for sale, (iii) the unborn young
of animals, (iv) crops grown, growing, or to be grown, even if the crops are
produced on trees, vines, or bushes, (v) farmraised fish produced in fresh

wat er according to the usual and customary techni ques of conmerci al

agriculture, (vi) manufactured homes and (vii) marine vessels (herein defined
as every type of watercraft used, or capable of being used, as a neans of
transportation on water) including both marine vessels under construction,
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including engines and all itens of equipnent installed or to be installed

t herei n, whether such vessels are being constructed by the shipbuilder for his
own use or for sale (said vessels under construction being classified as
inventory within the neaning of Section 75-9-102(48)), and marine vessels after
conpl etion of construction so |ong as such vessel s have not becone "vessel s of
the United States” within the neaning of the Ship Mrtgage Act of 1920, 46
USCS, Section 911(4), as sane is now witten or may hereafter be amended (said
conpl eted vessels being classified as equi pnent within the neaning of Section
75-9-102(33)). The termal so includes a conmputer program enbedded in goods and
any supporting information provided in connection with a transaction relating
to the programif (i) the programis associated with the goods in such a nmanner
that it customarily is considered part of the goods, or (ii) by becom ng the
owner of the goods, a person acquires a right to use the programin connection
with the goods. The term does not include a conmputer program enbedded i n goods
that consist solely of the nmediumin which the programis enbedded. The term

al so does not include accounts, chattel paper, commercial tort clains, deposit
accounts, docunents, general intangibles, instrunents, investnent property,
letter-of -credit rights, letters of credit, noney, or oil, gas, or other

m neral s before extraction.

(45) "CGovernnental unit" neans a subdivision, agency, departnent, county,
parish, municipality or other unit of the governnent of the United States, a
state, or a foreign country. The termincludes an organi zation having a
separate corporate existence if the organization is eligible to i ssue debt on
which interest is exenpt fromincone taxation under the |aws of the United
St at es.

(46) "Heal th-care-insurance receivable"” neans an interest in or claimunder a
policy of insurance which is a right to paynment of a nonetary obligation for
heal t h-care goods or services provided.

(47) "lInstrunent” means a negotiable instrunent or any other witing that
evidences a right to the paynent of a nonetary obligation, is not itself a
security agreenent or lease, and is of a type that in ordinary course of
business is transferred by delivery with any necessary endorsenent or
assignnment. The term does not include (i) investnent property, (ii) letters of
credit, or (iii) witings that evidence a right to paynent arising out of the
use of a credit or charge card or information contained on or for use with the
card.

(48) "lnventory" means goods, other than farm products, which:
(A) Are |l eased by a person as |essor;

(B) Are held by a person for sale or |lease or to be furnished under a contract
of servi ce;

(C Are furnished by a person under a contract of service; or

(D) Consist of raw materials, work in process or materials used or consuned in
a busi ness.
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(49) "lnvestnent property"” neans a security, whether certificated or
uncertificated, security entitlenment, securities account, commodity contract or
comodity account.

(50) "Jurisdiction of organization,” with respect to a regi stered organi zation,
means the jurisdiction under whose | aw the organi zation is organi zed.

(51) "Letter-of-credit right" neans a right to paynent or performance under a
letter of credit, whether or not the beneficiary has demanded or is at the tine
entitled to denmand paynent or performance. The term does not include the right
of a beneficiary to denmand paynent or performance under a letter of credit.

(52) "Lien creditor" neans:

(A) Acreditor that has acquired a lien on the property involved by attachnent,
| evy, or the Ilike;

(B) An assignee for benefit of creditors fromthe tine of assignnent;
(© Atrustee in bankruptcy fromthe date of the filing of the petition; or
(D) Areceiver in equity fromthe time of appointnent.

(53) "Manufactured honme" neans a structure, transportable in one or nore
sections, which, in the traveling node, is eight (8) body feet or nore in wdth
or forty (40) body feet or nore in length, or, when erected on site, is three
hundred twenty (320) or nore square feet, and which is built on a pernmanent
chassis and designed to be used as a dwelling with or without a pernmanent
foundati on when connected to the required utilities, and includes the plunbing,
heating, air-conditioning, and el ectrical systens contained therein. The term

i ncl udes any structure that neets all of the requirenents of this paragraph
except the size requirenents and with respect to which the manufacturer
voluntarily files a certification required by the United States Secretary of
Housi ng and Urban Devel opment and conplies with the standards established under
Title 42 of the United States Code.

(54) "Manufactured-home transaction” nmeans a secured transaction:

(A) That creates a purchase-noney security interest in a manufactured hone,
ot her than a nmanufactured honme held as inventory; or

(B) I'n which a manufactured hone, other than a manufactured honme held as
inventory, is the primary coll ateral

(55) "Mortgage" neans a consensual interest in real property, including
fixtures, which secures paynent or perfornmance of an obligation. "Mrtgage"
shal |l nmean and include a deed of trust.

(56) "New debtor" neans a person that becones bound as debtor under Section 75-
9-203(d) by a security agreenment previously entered into by another person.

(57) "New val ue" neans (i) noney, (ii) nmoney's worth in property, services, or
10/9/2001
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new credit, or (iii) release by a transferee of an interest in property
previously transferred to the transferee. The term does not include an
obl i gation substituted for another obligation.

(58) "Noncash proceeds" neans proceeds other than cash proceeds.

(59) "Qoligor" nmeans a person that, wth respect to an obligation secured by a
security interest in or an agricultural lien on the collateral, (i) owes
paynent or other performance of the obligation, (ii) has provided property

ot her than the collateral to secure paynent or other perfornmance of the
obligation, or (iii) is otherw se accountable in whole or in part for paynent
or other performance of the obligation. The term does not include issuers or
nom nat ed persons under a letter of credit.

(60) "Original debtor,"” except as used in Section 75-9-310(c), neans a person
that, as debtor, entered into a security agreenent to which a new debtor has
becone bound under Section 75-9-203(d).

(61) "Paynent intangible"” neans a general intangible under which the account
debtor's principal obligation is a nonetary obligation.

(62) "Person related to,”" with respect to an individual, neans:
(A) The spouse of the individual;
(B) A brother, brother-in-law, sister, or sister-in-law of the individual

(© An ancestor or lineal descendant of the individual or the individual's
spouse; or

(D) Any other relative, by blood or marriage, of the individual or the
i ndi vidual s spouse who shares the sane hone with the individual.

(63) "Person related to,"” with respect to an organi zati on, neans:

(A) A person directly or indirectly controlling, controlled by, or under common
control with the organization;

(B) An officer or director of, or a person performng simlar functions with
respect to, the organization;

(C© An officer or director of, or a person performng simlar functions with
respect to, a person described in subparagraph (A);

(D) The spouse of an individual described in subparagraph (A, (B), or (C; or
(E) An individual who is related by blood or marriage to an i ndividual
descri bed in subparagraph (A, (B), (C, or (D) and shares the sane home with

t he i ndi vi dual .

(64) "Proceeds," except as used in Section 75-9-609(b), neans the foll ow ng
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property:

(A) Whatever is acquired upon the sale, |ease, |icense, exchange or other
di sposition of collateral;

(B) Whatever is collected on, or distributed on account of, collateral;
(C Rights arising out of collateral;

(D) To the extent of the value of collateral, clainms arising out of the |oss,
nonconformty, or interference with the use of, defects or infringenment of
rights in, or danage to, the collateral; or

(E) To the extent of the value of collateral and to the extent payable to the
debtor or the secured party, insurance payable by reason of the |oss or
nonconformty of, defects or infringenent of rights in, or damage to, the
col I ateral

(64A) "Production-noney crops” neans crops that secure a producti on-noney
obligation incurred with respect to the production of those crops.

(64B) "Production-noney obligation” neans an obligation of an obligor incurred
for new val ue given to enable the debtor to produce crops if the value is in
fact used for the production of the crops.

(64C) "Production of crops"” includes tilling and otherwi se preparing |and for
grow ng, planting, cultivating, fertilizing, irrigating, harvesting and
gathering crops, and protecting them from danmage or di sease.

(65) "Prom ssory note" nmeans an instrunent that evidences a promse to pay a
nonetary obligation, does not evidence an order to pay, and does not contain an
acknow edgnent by a bank that the bank has received for deposit a sum of noney
or funds.

(66) "Proposal” neans a record authenticated by a secured party which includes
the ternms on which the secured party is willing to accept collateral in full or
partial satisfaction of the obligation it secures pursuant to Sections 75-9-
620, 75-9-621, and 75-9-622.

(67) "Public-finance transaction"” neans a secured transaction in connection
wi t h whi ch:

(A) Debt securities are issued;

(B) AIl or a portion of the securities issued have an initial stated maturity
of at least twenty (20) years; and

(C© The debtor, obligor, secured party, account debtor or other person
obligated on collateral, assignor or assignee of a secured obligation, or
assi gnor or assignee of a security interest is a state or a governmental unit
of a state.
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(68) "Pursuant to commtnent,” with respect to an advance nade or other val ue
given by a secured party, nmeans pursuant to the secured party's obligation,
whet her or not a subsequent event of default or other event not within the
secured party's control has relieved or may relieve the secured party fromits
obl i gati on.

(69) "Record," except as used in "for record,"” "of record,"” "record or |ega
title," and "record owner," neans information that is inscribed on a tangible
medi um or which is stored in an electronic or other nediumand is retrievable
in perceivable form

(70) "Regi stered organi zati on" neans an organi zation organi zed sol ely under the
law of a single state or the United States and as to which the state or the
United States nmust naintain a public record showi ng the organi zation to have
been organi zed.

(71) "Secondary obligor" neans an obligor to the extent that:

(A) The obligor's obligation is secondary; or

(B) The obligor has a right of recourse with respect to an obligation secured
by col |l ateral agai nst the debtor, another obligor, or property of either.

(72) "Secured party" neans:

(A) A person in whose favor a security interest is created or provided for
under a security agreenent, whether or not any obligation to be secured is
out st andi ng;

(B) A person that holds an agricultural |ien;

(© A consignor;

(D) A person to which accounts, chattel paper, paynent intangibles, or
prom ssory notes have been sol d;

(E) Atrustee, indenture trustee, agent, collateral agent, or other
representative in whose favor a security interest or agricultural lien is
created or provided for; or

(F) A person that holds a security interest arising under Section 75-2-401, 75-
2-505, 75-2-711(3), 75-2A-508(5), 75-4-210, or 75-5-118.

(73) "Security agreenent" means an agreenent that creates or provides for a
security interest.

(74) "Send," in connection with a record or notification, neans:
(A) To deposit in the mail, deliver for transm ssion, or transmt by any other

usual means of comunication, with postage or cost of transm ssion provided
for, addressed to any address reasonabl e under the circunstances; or
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(B) To cause the record or notification to be received within the tine that it
woul d have been received if properly sent under subparagraph (A).

(75) "Software" neans a conputer program and any supporting information
provided in connection with a transaction relating to the program The term
does not include a conputer programthat is included in the definition of
goods.

(76) "State" neans a state of the United States, the District of Colunbia,
Puerto Rico, the United States Virgin Islands, or any territory or insular
possession subject to the jurisdiction of the United States.

(77) "Supporting obligation" neans a letter-of-credit right or secondary
obligation that supports the paynent or performance of an account, chattel
paper, a docunent, a general intangible, an instrunent, or investnent property.

(78) "Tangi ble chattel paper"” neans chattel paper evidenced by a record or
records consisting of information that is inscribed on a tangible nmedium

(79) "Term nation statenent” nmeans an amendnent of a financing statenment which:

(A) ldentifies, by its file nunber, the initial financing statenent to which it
rel ates; and

(B) Indicates either that it is a termnation statenment or that the identified
financing statenent is no | onger effective.

(80) "Transmtting utility" means a person primarily engaged in the business
of :

(A) Operating a railroad, subway, street railway, or trolley bus;
(B) Transmitting comruni cations electrically, electromagnetically, or by light;
(© Transmtting goods by pipeline or sewer; or

(D) Transmtting or producing and transmtting electricity, steam gas, or
wat er .

(b) The followi ng definitions in other articles apply to this article:
"Applicant" Section 75-5-102.

"Beneficiary" Section 75-5-102.

"Broker" Section 75-8-102.

"Certificated security” Section 75-8-102.

"Check" Section 75-3-104.
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"Cl earing corporation" Section 75-8-102.

"Contract for sale" Section 75-2-106.

"Custoner" Section 75-4-104.

"Entitl enent hol der" Section 75-8-102.

"Fi nanci al asset" Section 75-8-102.

"Hol der in due course" Section 75-3-302

"Issuer"” (with respect to

aletter of credit or

letter-of -credit right) Section 75-5-102.

"lIssuer” (wWth respect to a

security) Section 75-8-201.

"Lease" Section 75-2A-103.

"Lease agreenent" Section 75-2A-103.
"Lease contract" Section 75-2A-103.
"Leasehol d interest" Section 75-2A-103.
"Lessee" Section 75-2A-103.

"Lessee in ordinary course

of business" Section 75-2A-103.

"Lessor" Section 75-2A-103.

"Lessor's residual interest" Section 75-2A-103.

"Letter of credit" Section 75-5-102.

"Mer chant" Section 75-2-104.

"Negoti able instrunment” Section 75-3-104.

"Nom nat ed person" Section 75-5-102.
"Not e" Section 75-3-104.

"Proceeds of a letter of

Page 14
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credit" Section 75-5-114.

"Prove" Section 75-3-103.

"Sal e" Section 75-2-106.

"Securities account" Section 75-8-501.
"Securities internediary" Section 75-8-102.
"Security" Section 75-8-102.

"Security certificate" Section 75-8-102
"Security entitlenent" Section 75-8-102
"Uncertificated security"” Section 75-8-102.

(c) Article 1 contains general definitions and principles of construction and
interpretation applicable throughout this article.

SECTI ON 75-9- 103. Purchase-noney security interest; application of paynents;
burden of establishing.

(a) In this section:

(1) "Purchase-noney collateral”™ neans goods or software that secures a
pur chase-noney obligation incurred with respect to that collateral; and

(2) "Purchase-noney obligation"” neans an obligation of an obligor incurred as
all or part of the price of the collateral or for value given to enable the
debtor to acquire rights in or the use of the collateral if the value is in
fact so used.

(b) A security interest in goods is a purchase-noney security interest:

(1) To the extent that the goods are purchase-noney collateral with respect to
that security interest;

(2) If the security interest is in inventory that is or was purchase-noney
collateral, also to the extent that the security interest secures a purchase-
noney obligation incurred with respect to other inventory in which the secured
party holds or held a purchase-noney security interest; and

(3) Also to the extent that the security interest secures a purchase-noney
obligation incurred wwth respect to software in which the secured party hol ds
or held a purchase-noney security interest.

(c) A security interest in software is a purchase-noney security interest to
the extent that the security interest also secures a purchase-noney obligation
incurred with respect to goods in which the secured party holds or held a

10/9/2001



SB2626 (As Sent to Governor) - 2001 Regular Session Page 16
pur chase-noney security interest if:

(1) The debtor acquired its interest in the software in an integrated
transaction in which it acquired an interest in the goods; and

(2) The debtor acquired its interest in the software for the principal purpose
of using the software in the goods.

(d) The security interest of a consignor in goods that are the subject of a
consignnent is a purchase-noney security interest in inventory.

(e) I'n a transaction other than a consuner-goods transaction, if the extent to
which a security interest is a purchase-noney security interest depends on the
application of a paynent to a particular obligation, the paynent nust be
appl i ed:

(1) I'n accordance with any reasonabl e nethod of application to which the
parties agree;

(2) In the absence of the parties' agreenent to a reasonable nethod, in
accordance wth any intention of the obligor nmanifested at or before the tine
of paynent; or

(3) In the absence of an agreenent to a reasonable nethod and a tinely
mani festation of the obligor's intention, in the follow ng order:

(A) To obligations that are not secured; and

(B) I'f nore than one (1) obligation is secured, to obligations secured by
pur chase-noney security interests in the order in which those obligations were
i ncurred.

(f) I'n a transaction other than a consuner-goods transaction, a purchase-noney
security interest does not lose its status as such, even if:

(1) The purchase-noney collateral also secures an obligation that is not a
pur chase-noney obl i gati on;

(2) Collateral that is not purchase-noney collateral also secures the purchase-
nmoney obligation; or

(3) The purchase-noney obligati on has been renewed, refinanced, consoli dated,
or restructured.

(g) In a transaction other than a consuner-goods transaction, a secured party
cl ai mng a purchase-noney security interest has the burden of establishing the
extent to which the security interest is a purchase-noney security interest.

(h) The limtation of the rules in subsections (e), (f), and (g) to
transactions ot her than consuner-goods transactions is intended to | eave to the
court the determ nation of the proper rules in consuner-goods transactions. The
court may not infer fromthat limtation the nature of the proper rule in
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consuner -goods transactions and may continue to apply established approaches.

SECTI ON 75- 9- 103A. "Producti on-noney crops"; "production-noney obligation”
producti on- noney security interest; burden of establishing.

(a) A security interest in crops is a production-noney security interest to the
extent that the crops are production-noney crops.

(b) If the extent to which a security interest is a production-nobney security
i nterest depends on the application of a paynent to a particular obligation,
t he paynent nust be appli ed:

(1) I'n accordance with any reasonabl e nethod of application to which the
parties agree;

(2) I'n the absence of the parties' agreenment to a reasonable nethod, in
accordance with any intention of the obligor mani fested at or before the tine
of paynent; or

(3) In the absence of an agreenent to a reasonable nethod and a tinely
mani festation of the obligor's intention, in the follow ng order:

(A) To obligations that are not secured; and
(B) If nore than one (1) obligation is secured, to obligations secured by
producti on- noney security interests in the order in which those obligations

were incurred.

(c) A production-noney security interest does not |lose its status as such, even
if:

(1) The production-noney crops al so secure an obligation that is not a
producti on- money obligati on;

(2) Collateral that is not production-noney crops al so secures the production-
noney obligation; or

(3) The production-noney obligation has been renewed, refinanced, or
restructured.

(d) A secured party claimng a production-noney security interest has the
burden of establishing the extent to which the security interest is a

producti on-nmoney security interest.

SECTI ON 75-9-104. Control of deposit account.

(a) A secured party has control of a deposit account if:

(1) The secured party is the bank with which the deposit account is naintained,

(2) The debtor, secured party, and bank have agreed in an authenticated record
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that the bank will conmply with instructions originated by the secured party
directing disposition of the funds in the deposit account w thout further
consent by the debtor; or

(3) The secured party becomes the bank's customer with respect to the deposit
account.

(b) A secured party that has satisfied subsection (a) has control, even if the
debtor retains the right to direct the disposition of funds fromthe deposit
account.

SECTI ON 75-9-105. Control of electronic chattel paper. A secured party has
control of electronic chattel paper if the record or records conprising the
chattel paper are created, stored, and assigned in such a manner that:

(1) A single authoritative copy of the record or records exists which is
uni que, identifiable and, except as otherw se provided in paragraphs (4), (5),
and (6), unalterable;

(2) The authoritative copy identifies the secured party as the assignee of the
record or records;

(3) The authoritative copy is comruni cated to and mai ntai ned by the secured
party or its designated custodian;

(4) Copies or revisions that add or change an identified assignee of the
authoritative copy can be made only with the participation of the secured

party;

(5) Each copy of the authoritative copy and any copy of a copy is readily
identifiable as a copy that is not the authoritative copy; and

(6) Any revision of the authoritative copy is readily identifiable as an
aut hori zed or unaut horized revision.

SECTI ON 75-9-106. Control of investment property.

(a) A person has control of a certificated security, uncertificated security,
or security entitlement as provided in Section 75-8-106.

(b) A secured party has control of a comodity contract if:

(1) The secured party is the conmodity internediary with which the commodity
contract is carried; or

(2) The commodity custoner, secured party, and commodity internmediary have
agreed that the commodity internediary will apply any value distributed on
account of the commobdity contract as directed by the secured party w thout
further consent by the comvpdity custoner.

(c) A secured party having control of all security entitlements or commodity
contracts carried in a securities account or combdity account has control over
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the securities account or commodity account.

SECTI ON 75-9-107. Control of letter-of-credit right. A secured party has
control of a letter-of-credit right to the extent of any right to paynent or
performance by the issuer or any nom nated person if the issuer or nom nated
person has consented to an assignnent of proceeds of the letter of credit under
Section 75-5-114(c) or otherw se applicable | aw or practice.

SECTI ON 75-9-108. Sufficiency of description.

(a) Except as otherw se provided in subsections (c), (d), and (e), a
description of personal or real property is sufficient, whether or not it is
specific, if it reasonably identifies what is described.

(b) Except as otherw se provided in subsection (d), a description of collateral
reasonably identifies the collateral if it identifies the collateral by:

(1) Specific listing;
(2) Category;

(3) Except as otherw se provided in subsection (e), a type of collatera
defined in the Uniform Commercial Code;

(4) Quantity;
(5) Conputational or allocational fornula or procedure; or

(6) Except as otherw se provided in subsection (c), any other nmethod, if the
identity of the collateral is objectively determ nable.

(c) A description of collateral as "all the debtor's assets"” or "all the
debtor's personal property" or using words of simlar inport does not
reasonably identify the collateral.
(d) Except as otherw se provided in subsection (e), a description of a security
entitlenment, securities account, or commodity account is sufficient if it
descri bes:
(1) The collateral by those terns or as investnent property; or

(2) The underlying financial asset or commodity

contract.

(e) A description only by type of collateral defined in the Uniform Comerci al
Code is an insufficient description of:

(1) A comrercial tort claim or
(2) I'n a consumer transaction, consumer goods, a security entitlenment, a

10/9/2001



SB2626 (As Sent to Governor) - 2001 Regular Session Page 2C
securities account, or a commodity account.

SUBPART 2. APPLI CABI LI TY OF ARTI CLE

SECTI ON 75-9-109. Scope.

(a) Except as otherw se provided in subsections (c) and (d), this article
applies to:

(1) Atransaction, regardless of its form that creates a security interest in
personal property or fixtures by contract;

(2) An agricultural lien;

(3) A sale of accounts, chattel paper, paynent intangibles, or promssory
not es;

(4) A consignnent;

(5) A security interest arising under Section 75-2-401, 75-2-505, 75-2-711(3),
or 75-2A-508(5), as provided in Section 75-9-110; and

(6) A security interest arising under Section 75-4-210 or 75-5-118.

(b) The application of this article to a security interest in a secured
obligation is not affected by the fact that the obligation is itself secured by
a transaction or interest to which this article does not apply.

(c) This article does not apply to the extent that:

(1) A statute, regulation, or treaty of the United States preenpts this
article;

(2) Another statute of this state expressly governs the creation, perfection,
priority, or enforcenent of a security interest created by this state or a
governnmental unit of this state;

(3) A statute of another state, a foreign country, or a governmental unit of
anot her state or a foreign country, other than a statute generally applicable
to security interests, expressly governs creation, perfection, priority, or
enforcenment of a security interest created by the state, country, or
governnental unit; or

(4) The rights of a transferee beneficiary or nom nated person under a letter
of credit are independent and superior under Section 75-5-114.

(d) This article does not apply to:
(1) Alandlord s lien, other than an agricultural Ilien;
(2) Alien, other than an agricultural lien, given by statute or other rule of
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| aw for services or materials, but Section 75-9-333 applies with respect to
priority of the lien;

(3) An assignnent of a claimfor wages, salary, or other conpensation of an
enpl oyee;

(4) A sale of accounts, chattel paper, paynent intangibles, or prom ssory notes
as part of a sale of the business out of which they arose;

(5) An assignnent of accounts, chattel paper, paynent intangibles, or
prom ssory notes which is for the purpose of collection only;

(6) An assignnent of a right to paynent under a contract to an assignee that is
al so obligated to performunder the contract;

(7) An assignnment of a single account, paynment intangible, or prom ssory note
to an assignee in full or partial satisfaction of a preexisting indebtedness;

(8) Atransfer of an interest in or an assignnent of a clai munder a policy of
i nsurance, other than an assignnent by or to a health-care provider of a

heal t h-care-i nsurance recei vabl e and any subsequent assignnent of the right to
paynment, but Sections 75-9-315 and 75-9-322 apply with respect to proceeds and
priorities in proceeds;

(9) An assignnment of a right represented by a judgnent, other than a judgnent
taken on a right to paynent that was coll ateral

(10) A right of recoupnent or set-off, but:

(A Section 75-9-340 applies with respect to the effectiveness of rights of
recoupnent or set-off against deposit accounts; and

(B) Section 75-9-404 applies with respect to defenses or clains of an account
debt or;

(11) The creation or transfer of an interest in or lien on real property,
including a | ease or rents thereunder, except to the extent that provision is
made for:

(A) Liens on real property in Sections 75-9-203 and 75-9-308;

(B) Fixtures in Section 75-9-334;

(O Fixture filings in Sections 75-9-501, 75-9-502, 75-9-512, 75-9-516, and 75-
9-519; and

(D) Security agreenents covering personal and real property in Section 75-9-
604,

(12) An assignnent of a claimarising in tort, other than a comercial tort
claim but Sections 75-9-315 and 75-9-322 apply with respect to proceeds and
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priorities in proceeds; or

(13) To a transfer by a governnent or governmental subdivision or agency.

SECTI ON 75-9-110. Security interests arising under Article 2 or 2A. A security

interest arising under Section 75-2-401, 75-2-505, 75-2-711(3), or 75-2A-508(5)
is subject to this article. However, until the debtor obtains possession of the
goods:

(1) The security interest is enforceable, even if Section 75-9-203(b)(3) has
not been sati sfied;

(2) Filing is not required to perfect the security interest;

(3) The rights of the secured party after default by the debtor are governed by
Article 2 or 2A; and

(4) The security interest has priority over a conflicting security interest
created by the debtor.

PART 2
EFFECTI VENESS OF SECURI TY AGREEMENT;
ATTACHMENT OF SECURI TY | NTEREST,
RI GHTS OF PARTI ES TO SECURI TY AGREEMENT
SUBPART 1. EFFECTI VENESS AND ATTACHMENT

SECTI ON 75-9-201. General effectiveness of security agreenent.

(a) Except as otherwi se provided in the Uniform Comercial Code, a security
agreenent is effective according to its terns between the parties, against
purchasers of the collateral, and against creditors.

(b) A transaction subject to this article is subject to any applicable rule of
| aw whi ch establishes a different rule for consunmers and to Sections 75-67-101
t hrough 75-67-135, Sections 75-67-201 through 75-67-243, Sections 75-67-1

t hrough 75-67-39, Sections 63-19-1 through 63-19-55 and to any other statute or
regul ation of this state that regul ates the rates, charges, agreenents, and
practices for loans, credit sales, or other extensions of credit, and to any
consuner-protection statute or regulation of this state.

(c) I'n case of conflict between this article and a rule of law, statute, or
regul ati on described in subsection (b), the rule of |law, statute, or regulation
controls. Failure to conply with a statute or regul ation described in
subsection (b) has only the effect the statute or regul ati on specifies.

(d) This article does not:
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(1) Vvalidate any rate, charge, agreenent, or practice that violates a rule of
| aw, statute or regul ation described in subsection (b); or

(2) Extend the application of the rule of law, statute or regulation to a
transacti on not otherw se subject to it.

SECTI ON 75-9-202. Title to collateral immaterial. Except as otherw se provided
Wi th respect to consignnments or sales of accounts, chattel paper, paynent

i ntangi bl es, or prom ssory notes, the provisions of this article with regard to
rights and obligations apply whether title to collateral is in the secured
party or the debtor.

SECTI ON 75-9-203. Attachment and enforceability of security interest; proceeds;
supporting obligations; formal requisites.

(a) A security interest attaches to collateral when it becones enforceabl e
agai nst the debtor with respect to the collateral, unless an agreenent
expressly postpones the tinme of attachnent.

(b) Except as otherw se provided in subsections (c¢) through (i), a security
interest is enforceabl e against the debtor and third parties with respect to
the collateral only if:

(1) Val ue has been given;

(2) The debtor has rights in the collateral or the power to transfer rights in
the collateral to a secured party; and

(3) One (1) of the following conditions is net:

(A) The debtor has authenticated a security agreenent that provides a
description of the collateral and, if the security interest covers tinber to be
cut, a description of the | and concer ned;

(B) The collateral is not a certificated security and is in the possession of
the secured party under Section 75-9-313 pursuant to the debtor's security
agr eenent ;

(C© The collateral is a certificated security in registered formand the
security certificate has been delivered to the secured party under Section 75-
8-301 pursuant to the debtor's security agreenent; or

(D) The collateral is deposit accounts, electronic chattel paper, investnent
property, or letter-of-credit rights, and the secured party has control under
Section 75-9-104, 75-9-105, 75-9-106 or 75-9-107 pursuant to the debtor's
security agreenent.

(c) Subsection (b) is subject to Section 75-4-210 on the security interest of a
col l ecting bank, Section 75-5-118 on the security interest of a letter-of-
credit issuer or nom nated person, Section 75-9-110 on a security interest
arising under Article 2 or 2A of Title 75, and Section 75-9-206 on security
interests in investnent property.
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(d) A person beconmes bound as debtor by a security agreenent entered into by
anot her person if, by operation of |law other than this article or by contract:

(1) The security agreenent becones effective to create a security interest in
t he person's property; or

(2) The person becones generally obligated for the obligations of the other
person, including the obligation secured under the security agreenent, and
acquires or succeeds to all or substantially all of the assets of the other
per son.

(e) If a new debtor becones bound as debtor by a security agreenent entered
into by anot her person:

(1) The agreenent satisfies subsection (b)(3) with respect to existing or
after-acquired property of the new debtor to the extent the property is
descri bed in the agreenent; and

(2) Another agreement is not necessary to nmake a security interest in the
property enforceabl e.

(f) The attachnment of a security interest in collateral gives the secured party
the rights to proceeds provided by Section 75-9-315 and is also attachnment of a
security interest in a supporting obligation for the collateral.

(g) The attachnent of a security interest in a right to paynent or performance
secured by a security interest or other lien on personal or real property is
al so attachnent of a security interest in the security interest, nortgage, or
ot her 1li en.

(h) The attachnent of a security interest in a securities account is also
attachnment of a security interest in the security entitlenents carried in the
securities account.

(1) The attachnent of a security interest in a commodity account is also
attachnment of a security interest in the commodity contracts carried in the
comodity account.

SECTI ON 75-9-204. After-acquired property; future advances.

(a) Except as otherw se provided in subsection (b), a security agreenent nay
create or provide for a security interest in after-acquired coll ateral

(b) A security interest does not attach under a termconstituting an after-
acquired property cl ause to:

(1) Consuner goods, other than an accession when given as additional security,
unl ess the debtor acquires rights in themwthin ten (10) days after the
secured party gives val ue; or

(2) A comrercial tort claim
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(c) A security agreenent may provide that collateral secures, or that accounts,
chattel paper, paynent intangibles, or prom ssory notes are sold in connection
wi th, future advances or other value, whether or not the advances or value are
gi ven pursuant to conmtnent.

SECTI ON 75- 9- 205. Use or disposition of collateral perm ssible.

(a) A security interest is not invalid or fraudul ent against creditors solely
because:

(1) The debtor has the right or ability to:

(A) Use, conm ngle, or dispose of all or part of the collateral, including
returned or repossessed goods;

(B) Collect, conprom se, enforce, or otherw se deal with collateral
(C Accept the return of collateral or make repossessions; or
(D) Use, comm ngle, or dispose of proceeds; or

(2) The secured party fails to require the debtor to account for proceeds or
repl ace coll ateral

(b) This section does not relax the requirenents of possession if attachnent,
perfection, or enforcenent of a security interest depends upon possession of
the collateral by the secured party.

SECTI ON 75-9-206. Security interest arising in purchase or delivery of
financial asset.

(a) A security interest in favor of a securities internediary attaches to a
person's security entitlenent if:

(1) The person buys a financial asset through the securities internediary in a
transaction in which the person is obligated to pay the purchase price to the
securities internediary at the tinme of the purchase; and

(2) The securities internediary credits the financial asset to the buyer's
securities account before the buyer pays the securities intermnediary.

(b) The security interest described in subsection (a) secures the person's
obligation to pay for the financial asset.

(c) A security interest in favor of a person that delivers a certificated
security or other financial asset represented by a witing attaches to the
security or other financial asset if:

(1) The security or other financial asset:

(A) In the ordinary course of business is transferred by delivery with any
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necessary endorsenent or assignnent; and

(B) Is delivered under an agreenent between persons in the business of dealing
wi th such securities or financial assets; and

(2) The agreenment calls for delivery against paynent.

(d) The security interest described in subsection (c) secures the obligation to
make paynment for the delivery.

SUBPART 2. RI GHTS AND DUTI ES

SECTI ON 75-9-207. Rights and duties of secured party having possession or
control of collateral

(a) Except as otherw se provided in subsection (d), a secured party shall use
reasonabl e care in the custody and preservation of collateral in the secured
party's possession. In the case of chattel paper or an instrunent, reasonable
care includes taking necessary steps to preserve rights against prior parties
unl ess ot herw se agreed.

(b) Except as otherw se provided in subsection (d), if a secured party has
possession of collateral:

(1) Reasonabl e expenses, including the cost of insurance and paynment of taxes
or other charges, incurred in the custody, preservation, use, or operation of
the collateral are chargeable to the debtor and are secured by the collateral;

(2) The risk of accidental |oss or damage is on the debtor to the extent of a
deficiency in any effective insurance coverage;

(3) The secured party shall keep the collateral identifiable, but fungible
collateral may be commi ngl ed; and

(4) The secured party nmay use or operate the collateral:
(A) For the purpose of preserving the collateral or its val ue;
(B) As permtted by an order of a court having conpetent jurisdiction; or

(C Except in the case of consumer goods, in the manner and to the extent
agreed by the debtor.

(c) Except as otherw se provided in subsection (d), a secured party having
possession of collateral or control of collateral under Section 75-9-104, 75-9-
105, 75-9-106, or 75-9-107:

(1) May hold as additional security any proceeds, except noney or funds,
received fromthe coll ateral

(2) Shall apply noney or funds received fromthe collateral to reduce the
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secured obligation, unless remtted to the debtor; and

(3) May create a security interest in the collateral

(d) If the secured party is a buyer of accounts, chattel paper, paynent
i ntangi bl es, or prom ssory notes or a consignor:

(1) Subsection (a) does not apply unless the secured party is entitled under an
agr eenent :

(A) To charge back uncollected collateral; or

(B) OGherwise to full or imted recourse against the debtor or a secondary
obl i gor based on the nonpaynent or other default of an account debtor or other
obligor on the collateral; and

(2) Subsections (b) and (c) do not apply.

SECTI ON 75-9-208. Additional duties of secured party having control of
col I ateral

(a) This section applies to cases in which there is no outstanding secured
obligation and the secured party is not commtted to nake advances, i ncur
obligations, or otherw se give val ue.

(b) Wthin ten (10) days after receiving an authenticated denmand by the debtor:

(1) A secured party having control of a deposit account under Section 75-9-104
(a)(2) shall send to the bank with which the deposit account is naintained an
aut henti cated statenent that rel eases the bank fromany further obligation to
conply with instructions originated by the secured party;

(2) A secured party having control of a deposit account under Section 75-9-104
(a)(3) shall

(A) Pay the debtor the bal ance on deposit in the deposit account; or

(B) Transfer the bal ance on deposit into a deposit account in the debtor's
name;

(3) A secured party, other than a buyer, having control of electronic chattel
paper under Section 75-9-105 shall

(A) Communicate the authoritative copy of the electronic chattel paper to the
debtor or its designated custodian;

(B) If the debtor designates a custodian that is the designated custodian with
which the authoritative copy of the electronic chattel paper is nmaintained for
the secured party, communicate to the custodian an authenticated record

rel easi ng the designated custodian fromany further obligation to conply with

instructions originated by the secured party and instructing the custodian to
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conply with instructions originated by the debtor; and

(C) Take appropriate action to enable the debtor or its designated custodian to
make copies of or revisions to the authoritative copy which add or change an
identified assignee of the authoritative copy w thout the consent of the
secured party;

(4) A secured party having control of investnment property under Section 75-8-
106(d) (2) or 75-9-106(b) shall send to the securities internediary or comodity
internediary with which the security entitlement or comodity contract is

mai nt ai ned an authenticated record that rel eases the securities internediary or
commodity internediary fromany further obligation to conply wth entitlenent
orders or directions originated by the secured party; and

(5) A secured party having control of a letter-of-credit right under Section
75-9- 107 shall send to each person having an unfulfilled obligation to pay or
deliver proceeds of the letter of credit to the secured party an authenti cated
release fromany further obligation to pay or deliver proceeds of the letter of
credit to the secured party.

SECTI ON 75-9-209. Duties of secured party if account debtor has been notified
of assi gnnent.

(a) Except as otherw se provided in subsection (c), this section applies if:
(1) There is no outstandi ng secured obligation; and

(2) The secured party is not commtted to nmake advances, incur obligations, or
ot herw se give val ue.

(b) Wthin ten (10) days after receiving an authenticated demand by the debtor,
a secured party shall send to an account debtor that has received notification
of an assignnent to the secured party as assignee under Section 75-9-406(a) an
aut henticated record that rel eases the account debtor fromany further
obligation to the secured party.

(c) This section does not apply to an assignnent constituting the sale of an
account, chattel paper, or paynent intangible.

SECTI ON 75-9-210. Request for accounting; request regarding |ist of collateral
or statenment of account.

(a) In this section:

(1) "Request" neans a record of a type described in paragraph (2), (3), or (4).
(2) "Request for an accounting” neans a record authenticated by a debtor
requesting that the recipient provide an accounting of the unpaid obligations
secured by collateral and reasonably identifying the transaction or

relationship that is the subject of the request.

(3) "Request regarding a list of collateral” neans a record authenticated by a
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debtor requesting that the recipient approve or correct a list of what the
debtor believes to be the collateral securing an obligation and reasonably
identifying the transaction or relationship that is the subject of the request.

(4) "Request regarding a statement of account” neans a record authenticated by
a debtor requesting that the recipient approve or correct a statenent

i ndi cati ng what the debtor believes to be the aggregate anount of unpaid
obligations secured by collateral as of a specified date and reasonably
identifying the transaction or relationship that is the subject of the request.

(b) Subject to subsections (c), (d), (e), and (f), a secured party, other than
a buyer of accounts, chattel paper, paynent intangibles, or prom ssory notes or
a consignor, shall conply with a request within fourteen (14) days after
receipt:

(1) I'n the case of a request for an accounting, by authenticating and sendi ng
to the debtor an accounting; and

(2) I'n the case of a request regarding a list of collateral or a request
regardi ng a statenment of account, by authenticating and sending to the debtor
an approval or correction.

(c) A secured party that clainms a security interest in all of a particular type
of collateral owned by the debtor may conply with a request regarding a |ist of
collateral by sending to the debtor an authenticated record including a
statenent to that effect within fourteen (14) days after receipt.

(d) A person that receives a request regarding a list of collateral, clains no
interest in the collateral when it receives the request, and clained an
interest in the collateral at an earlier tine shall conply with the request
within fourteen (14) days after receipt by sending to the debtor an

aut henti cated record:

(1) Disclaimng any interest in the collateral; and

(2) I'f known to the recipient, providing the nane and mailing address of any
assi gnee of or successor to the recipient's interest in the collateral.

(e) A person that receives a request for an accounting or a request regarding a
statenent of account, clains no interest in the obligations when it receives
the request, and clained an interest in the obligations at an earlier tine
shall conply with the request within fourteen (14) days after receipt by
sending to the debtor an authenticated record:

(1) Disclaimng any interest in the obligations; and

(2) If known to the recipient, providing the name and nailing address of any
assi gnee of or successor to the recipient's interest in the obligations.

(f) A debtor is entitled without charge to one (1) response to a request under
this section during any six-nonth period. The secured party may require paynent
of a charge not exceeding Twenty-five Dollars ($25.00) for each additional
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response.

PART 3
PERFECTI ON AND PRI ORI TY
SUBPART 1. LAW GOVERNI NG PERFECTI ON AND PRI ORI TY

SECTI ON 75-9-301. Law governing perfection and priority of security interests.
Except as otherw se provided in Sections 75-9-303 through 75-9-306, the
following rules determ ne the | aw governing perfection, the effect of
perfection or nonperfection, and the priority of a security interest in
col l ateral

(1) Except as otherwi se provided in this section, while a debtor is located in
a jurisdiction, the local Iaw of that jurisdiction governs perfection, the
effect of perfection or nonperfection, and the priority of a security interest
in collateral

(2) Wiile collateral is located in a jurisdiction, the |ocal |aw of that
jurisdiction governs perfection, the effect of perfection or nonperfection, and
the priority of a possessory security interest in that collateral

(3) Except as otherw se provided in paragraph (4), while negotiabl e docunents,
goods, instrunents, noney, or tangible chattel paper is located in a
jurisdiction, the local |law of that jurisdiction governs:

(A) Perfection of a security interest in the goods by filing a fixture filing;
(B) Perfection of a security interest in tinber to be cut; and

(C The effect of perfection or nonperfection and the priority of a
nonpossessory security interest in the collateral.

(4) The local law of the jurisdiction in which the well head or m nehead is
| ocat ed governs perfection, the effect of perfection or nonperfection, and the
priority of a security interest in as-extracted coll ateral.

SECTI ON 75-9- 302. Law governing perfection and priority of agricultural |iens.
While farm products are located in a jurisdiction, the local |aw of that
jurisdiction governs perfection, the effect of perfection or nonperfection, and
the priority of an agricultural lien on the farm products.

SECTI ON 75- 9-303. Law governing perfection and priority of security interests
in goods covered by a certificate of title.

(a) This section applies to goods covered by a certificate of title, even if
there is no other relationship between the jurisdiction under whose certificate
of title the goods are covered and the goods or the debtor.

(b) Goods becone covered by a certificate of title when a valid application for
the certificate of title and the applicable fee are delivered to the
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appropriate authority. Goods cease to be covered by a certificate of title at
the earlier of the tine the certificate of title ceases to be effective under
the law of the issuing jurisdiction or the tinme the goods becone covered
subsequently by a certificate of title issued by another jurisdiction.

(c) The local law of the jurisdiction under whose certificate of title the
goods are covered governs perfection, the effect of perfection or
nonperfection, and the priority of a security interest in goods covered by a
certificate of title fromthe tine the goods becone covered by the certificate
of title until the goods cease to be covered by the certificate of title.

SECTI ON 75- 9- 304. Law governing perfection and priority of security interests
i n deposit accounts.

(a) The local law of a bank's jurisdiction governs perfection, the effect of
perfection or nonperfection, and the priority of a security interest in a
deposit account maintained with that bank.

(b) The following rules determ ne a bank's jurisdiction for purposes of this
part:

(1) If an agreenent between the bank and the debtor governing the deposit
account expressly provides that a particular jurisdiction is the bank's
jurisdiction for purposes of this part, this article, or the Uniform Conmerci al
Code, that jurisdiction is the bank's jurisdiction.

(2) If paragraph (1) does not apply and an agreenment between the bank and its
cust oner governing the deposit account expressly provides that the agreenent is
governed by the law of a particular jurisdiction, that jurisdiction is the
bank's jurisdiction.

(3) If neither paragraph (1) nor paragraph (2) applies and an agreenent between
the bank and its customer governing the deposit account expressly provides that
t he deposit account is nmaintained at an office in a particular jurisdiction,
that jurisdiction is the bank's jurisdiction.

(4) 1f none of the precedi ng paragraphs applies, the bank's jurisdiction is the
jurisdiction in which the office identified in an account statenent as the
of fice serving the custonmer's account is |ocated.

(5) If none of the precedi ng paragraphs applies, the bank's jurisdiction is the
jurisdiction in which the chief executive office of the bank is | ocated.

SECTI ON 75- 9- 305. Law governing perfection and priority of security interests
in investnent property.

(a) Except as otherw se provided in subsection (c), the follow ng rules apply:

(1) Wile a security certificate is located in a jurisdiction, the |ocal |aw of
that jurisdiction governs perfection, the effect of perfection or
nonperfection, and the priority of a security interest in the certificated
security represented thereby.
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(2) The local law of the issuer's jurisdiction as specified in Section 75-8-110
(d) governs perfection, the effect of perfection or nonperfection, and the
priority of a security interest in an uncertificated security.

(3) The local law of the securities internediary's jurisdiction as specified in
Section 75-8-110(e) governs perfection, the effect of perfection or
nonperfection, and the priority of a security interest in a security
entitlement or securities account.

(4) The local law of the commodity intermediary's jurisdiction governs
perfection, the effect of perfection or nonperfection, and the priority of a
security interest in a commpdity contract or commodity account.

(b) The following rules determne a comodity internmediary's jurisdiction for
pur poses of this part:

(1) If an agreenent between the commodity internediary and commodity custoner
governing the commodity account expressly provides that a particul ar
jurisdiction is the commodity intermediary's jurisdiction for purposes of this
part, this article, or the Uniform Conmercial Code, that jurisdiction is the
comodity internediary's jurisdiction.

(2) If paragraph (1) does not apply and an agreenent between the conmodity
internediary and comodity custonmer governing the compdity account expressly
provi des that the agreenent is governed by the I aw of a particul ar
jurisdiction, that jurisdiction is the commodity internediary's jurisdiction.

(3) If neither paragraph (1) nor paragraph (2) applies and an agreenent between
the commodity internediary and commodity custoner governing the comodity
account expressly provides that the commodity account is maintained at an
office in a particular jurisdiction, that jurisdiction is the comobdity
internmediary's jurisdiction.

(4) 1If none of the preceding paragraphs applies, the comobdity internmediary's
jurisdiction is the jurisdiction in which the office identified in an account
statenent as the office serving the coomodity custoner's account is |ocated.
(5) If none of the precedi ng paragraphs applies, the coomodity internediary's
jurisdiction is the jurisdiction in which the chief executive office of the
commodity internmediary is |ocated.

(c) The local law of the jurisdiction in which the debtor is |ocated governs:

(1) Perfection of a security interest in investnent property by filing;

(2) Automatic perfection of a security interest in investnent property created
by a broker or securities internediary; and

(3) Automatic perfection of a security interest in a commodity contract or
comodity account created by a commodity internediary.

SECTI ON 75-9-306. Law governing perfection and priority of security interests
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inletter-of-credit rights.

(a) Subject to subsection (c), the local |law of the issuer's jurisdiction or a
nom nat ed person's jurisdiction governs perfection, the effect of perfection or
nonperfection, and the priority of a security interest in a letter-of -credit
right if the issuer's jurisdiction or nom nated person's jurisdictionis a
state.

(b) For purposes of this part, an issuer's jurisdiction or nom nated person's
jurisdiction is the jurisdiction whose |aw governs the liability of the issuer
or nom nated person wth respect to the letter-of -credit right as provided in
Section 75-5-116.

(c) This section does not apply to a security interest that is perfected only
under Section 75-9-308(d).

SECTI ON 75-9-307. Location of debtor.

(a) I'n this section, "place of business" neans a place where a debtor conducts
its affairs.

(b) Except as otherw se provided in this section, the follow ng rules determ ne
a debtor's | ocation:

(1) A debtor who is an individual is |located at the individual's principal
resi dence.

(2) A debtor that is an organization and has only one (1) place of business is
| ocated at its place of business.

(3) A debtor that is an organization and has nore than one (1) place of
business is located at its chief executive office.

(c) Subsection (b) applies only if a debtor's residence, place of business, or
chi ef executive office, as applicable, is located in a jurisdiction whose | aw
generally requires information concerning the existence of a nonpossessory
security interest to be made generally available in a filing, recording, or
regi stration systemas a condition or result of the security interest's
obtaining priority over the rights of a lien creditor with respect to the
collateral. |If subsection (b) does not apply, the debtor is located in the
District of Col unbi a.

(d) A person that ceases to exist, have a residence, or have a place of
busi ness continues to be located in the jurisdiction specified by subsections
(b) and (c).

(e) A registered organization that is organized under the law of a state is
| ocated in that state.

(f) Except as otherw se provided in subsection (i), a registered organization
that is organi zed under the law of the United States and a branch or agency of
a bank that is not organized under the |law of the United States or a state are
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| ocat ed:

(1) I'n the state that the law of the United States designates, if the | aw
designates a state of |ocation;

(2) In the state that the regi stered organi zati on, branch or agency desi gnates,
if the law of the United States authorizes the registered organi zation, branch,
or agency to designate its state of |ocation; or

(3) Inthe District of Colunbia, if neither paragraph (1) nor paragraph (2)
appl i es.

(g) A registered organi zation continues to be located in the jurisdiction
speci fied by subsection (e) or (f) notw thstanding:

(1) The suspension, revocation, forfeiture, or |apse of the registered
organi zation's status as such in its jurisdiction of organization; or

(2) The dissolution, wi nding up, or cancellation of the existence of the
regi stered organi zati on.

(h) The United States is located in the District of Col unbia.

(i) A branch or agency of a bank that is not organized under the | aw of the
United States or a state is located in the state in which the branch or agency
is licensed, if all branches and agencies of the bank are licensed in only one
(1) state.

(j) Aforeign air carrier under the Federal Aviation Act of 1958, as anmended,
is located at the designated office of the agent upon which service of process
may be made on behalf of the carrier.

(k) This section applies only for purposes of this part.
SUBPART 2. PERFECTI ON

SECTI ON 75-9-308. When security interest or agricultural lien is perfected;
continuity of perfection.

(a) Except as otherw se provided in this section and Section 75-9-309, a
security interest is perfected if it has attached and all of the applicable
requi renents for perfection in Sections 75-9-310 through 75-9-316 have been
satisfied. A security interest is perfected when it attaches if the applicable
requi renents are satisfied before the security interest attaches.

(b) An agricultural lien is perfected if it has becone effective and all of the
applicable requirenents for perfection in Section 75-9-310 have been sati sfied.
An agricultural lien is perfected when it becones effective if the applicable
requi rements are satisfied before the agricultural |ien becones effective.

(c) A security interest or agricultural lien is perfected continuously if it is
originally perfected by one nethod under this article and is |ater perfected by
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anot her nethod under this article, without an internedi ate period when it was
unper f ect ed.

(d) Perfection of a security interest in collateral also perfects a security
interest in a supporting obligation for the collateral.

(e) Perfection of a security interest in a right to paynent or performance al so
perfects a security interest in a security interest, nortgage, or other lien on
personal or real property securing the right.

(f) Perfection of a security interest in a securities account also perfects a
security interest in the security entitlenents carried in the securities
account.

(g) Perfection of a security interest in a commodity account also perfects a
security interest in the commodity contracts carried in the commodity account.

SECTI ON 75-9-309. Security interest perfected upon attachnment. The foll ow ng
security interests are perfected when they attach:

(1) A purchase-noney security interest in consumer goods, except as otherw se
provided in Section 75-9-311(b) with respect to consuner goods that are subject
to a statute or treaty described in Section 75-9-311(a);

(2) An assignnment of accounts or paynent intangibles which does not by itself
or in conjunction with other assignnments to the sane assignee transfer a
significant part of the assignor's outstanding accounts or paynent intangibles;
(3) A sale of a paynent intangible;

(4) A sale of a prom ssory note;

(5) A security interest created by the assignnent of a health-care-insurance
recei vable to the provider of the health-care goods or services;

(6) A security interest arising under Section 75-2-401, 75-2-505, 75-2-711(3),
or 75-2A-508(5), until the debtor obtains possession of the collateral;

(7) A security interest of a collecting bank arising under Section 75-4-210;

(8) A security interest of an issuer or nom nated person arising under Section
75- 5-118;

(9) A security interest arising in the delivery of a financial asset under
Section 75-9-206(c);

(10) A security interest in investnent property created by a broker or
securities internediary;

(11) A security interest in a coomodity contract or a commodity account created
by a commodity internmedi ary;
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(12) An assignment for the benefit of all creditors of the transferor and
subsequent transfers by the assignee thereunder; and

(13) A security interest created by an assignnent of a beneficial interest in a
decedent's estate.

SECTI ON 75-9-310. When filing required to perfect security interest or
agricultural lien; security interests and agricultural liens to which filing
provi sions do not apply.

(a) Except as otherw se provided in subsection (b) and Section 75-9-312(b), a
financing statenment nust be filed to perfect all security interests and
agricultural liens.

(b) The filing of a financing statenment is not necessary to perfect a security
i nterest:

(1) That is perfected under Section 75-9-308(d), (e), (f), or (9);
(2) That is perfected under Section 75-9-309 when it attaches;

(3) In property subject to a statute, regulation, or treaty described in
Section 75-9-311(a);

(4) In goods in possession of a bailee which is perfected under Section 75-9-
312(d) (1) or (2);

(5) I'n certificated securities, docunents, goods or instrunents which is
perfected without filing or possession under Section 75-9-312(e), (f), or (9);

(6) In collateral in the secured party's possession under Section 75-9-313;

(7) In acertificated security which is perfected by delivery of the security
certificate to the secured party under Section 75-9-313;

(8) In deposit accounts, electronic chattel paper, investnent property, or
letter-of -credit rights which is perfected by control under Section 75-9-314;

(9) I'n proceeds which is perfected under Section 75-9-315; or

(10) That is perfected under Section 75-9-316.

(c) If a secured party assigns a perfected security interest or agricultural
lien, a filing under this article is not required to continue the perfected
status of the security interest against creditors of and transferees fromthe

ori ginal debtor

SECTI ON 75-9-311. Perfection of security interests in property subject to
certain statutes, regulations, and treati es.

(a) Except as otherw se provided in subsection (d), the filing of a financing

10/9/2001



SB2626 (As Sent to Governor) - 2001 Regular Session Page 37

statenment is not necessary or effective to perfect a security interest in
property subject to:

(1) A statute, regulation, or treaty of the United States whose requirenents
for a security interest's obtaining priority over the rights of a lien creditor
with respect to the property preenpt Section 75-9-310(a);

(2) Sections 63-21-1 through 63-21-77 (the M ssissippi Mtor Vehicle and
Manuf actured Housing Title Law) or a certificate of title issued pursuant to
Sections 59-25-1 through 59-25-17 (Certificates of Title for Boats and O her
Vessel s); or

(3) Acertificate-of-title statute of another jurisdiction which provides for a
security interest to be indicated on the certificate as a condition or result

of the security interest's obtaining priority over the rights of a lien
creditor with respect to the property.

(b) Conpliance with the requirenents of a statute, regulation, or treaty
described in subsection (a) for obtaining priority over the rights of a lien
creditor is equivalent to the filing of a financing statenment under this
article. Except as otherw se provided in subsection (d) and Sections 75-9-313
and 75-9-316(d) and (e) for goods covered by a certificate of title, a security
interest in property subject to a statute, regulation, or treaty described in
subsection (a) may be perfected only by conpliance with those requirenents, and
a security interest so perfected remains perfected notw thstanding a change in
the use or transfer of possession of the collateral.

(c) Except as otherw se provided in subsection (d) and Section 75-9-316(d) and
(e), duration and renewal of perfection of a security interest perfected by
conpliance with the requirenents prescribed by a statute, regulation, or treaty
described in subsection (a) are governed by the statute, regulation, or treaty.
In other respects, the security interest is subject to this article.

(d) During any period in which collateral subject to a statute specified in
subsection (a)(2) is inventory held for sale or | ease by a person or | eased by
that person as |essor and that person is in the business of selling goods of
that kind, this section does not apply to a security interest in that

coll ateral created by that person

SECTI ON 75-9-312. Perfection of security interests in chattel paper, deposit
accounts, docunents, goods covered by docunents, instrunments, investnent

property, letter-of-credit rights, and noney; perfection by permssive filing;
tenporary perfection without filing or transfer of possession.

(a) A security interest in chattel paper, negotiable docunents, instrunments, or
i nvestment property may be perfected by filing.

(b) Except as otherw se provided in Section 75-9-315(c) and (d) for proceeds:

(1) A security interest in a deposit account may be perfected only by control
under Section 75-9-314;
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(2) And except as otherw se provided in Section 75-9-308(d), a security
interest in a letter-of-credit right nmay be perfected only by control under
Section 75-9-314; and

(3) A security interest in noney nmay be perfected only by the secured party's
t aki ng possessi on under Section 75-9-313.

(c) Wiile goods are in the possession of a bailee that has issued a negotiable
docunent covering the goods:

(1) A security interest in the goods may be perfected by perfecting a security
interest in the docunent; and

(2) A security interest perfected in the docunent has priority over any
security interest that beconmes perfected in the goods by another nethod during
that tine.

(d) While goods are in the possession of a bailee that has issued a
nonnegot i abl e docunent covering the goods, a security interest in the goods nmay
be perfected by:

(1) Issuance of a docunment in the name of the secured party;
(2) The bailee's receipt of notification of the secured party's interest; or
(3) Filing as to the goods.

(e) A security interest in certificated securities, negotiable docunents, or
instruments is perfected without filing or the taking of possession for a
period of twenty (20) days fromthe tinme it attaches to the extent that it
arises for new val ue given under an authenticated security agreenent.

(f) A perfected security interest in a negotiable docunent or goods in
possession of a bailee, other than one that has issued a negotiabl e docunent
for the goods, remains perfected for twenty (20) days without filing if the
secured party nakes available to the debtor the goods or docunents representing
t he goods for the purpose of:

(1) Utimte sale or exchange; or

(2) Loading, unloading, storing, shipping, transshipping, manufacturing,
processing, or otherwise dealing with themin a manner prelimnary to their
sal e or exchange.

(g) A perfected security interest in a certificated security or instrunent
remai ns perfected for twenty (20) days without filing if the secured party
delivers the security certificate or instrunent to the debtor for the purpose
of :

(1) Utimte sale or exchange; or

(2) Presentation, collection, enforcenent, renewal, or registration of
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transfer.

(h) After the twenty-day period specified in subsection (e), (f), or (Q)
expires, perfection depends upon conpliance with this article.

SECTI ON 75-9-313. Wen possession by or delivery to secured party perfects
security interest without filing.

(a) Except as otherw se provided in subsection (b), a secured party may perfect
a security interest in negotiable docunents, goods, instrunents, noney, or
tangi bl e chattel paper by taking possession of the collateral. A secured party
may perfect a security interest in certificated securities by taking delivery
of the certificated securities under Section 75-8-301.

(b) Wth respect to goods covered by a certificate of title issued by this
state, a secured party nmay perfect a security interest in the goods by taking
possessi on of the goods only in the circunstances described in Section 75-9-316

(d).

(c) Wth respect to collateral other than certificated securities and goods
covered by a docunent, a secured party takes possession of collateral in the
possession of a person other than the debtor, the secured party, or a | essee of
the collateral fromthe debtor in the ordinary course of the debtor's business,
when:

(1) The person in possession authenticates a record acknow edging that it hol ds
possession of the collateral for the secured party's benefit; or

(2) The person takes possession of the collateral after having authenticated a
record acknow edging that it will hold possession of collateral for the secured
party's benefit.

(d) If perfection of a security interest depends upon possession of the
collateral by a secured party, perfection occurs no earlier than the tine the
secured party takes possession and continues only while the secured party
retai ns possession.

(e) A security interest in a certificated security in registered formis
perfected by delivery when delivery of the certificated security occurs under
Section 75-8-301 and remai ns perfected by delivery until the debtor obtains
possessi on of the security certificate.

(f) A person in possession of collateral is not required to acknow edge that it
hol ds possession for a secured party's benefit.

(g) If a person acknow edges that it hol ds possession for the secured party's
benefit:

(1) The acknow edgnent is effective under subsection (c) or Section 75-8-301
(a), even if the acknow edgnent violates the rights of a debtor; and

(2) Unless the person otherw se agrees or |aw other than this article otherw se
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provi des, the person does not owe any duty to the secured party and is not
required to confirmthe acknow edgnent to anot her person.

(h) A secured party havi ng possession of collateral does not relinquish
possession by delivering the collateral to a person other than the debtor or a
| essee of the collateral fromthe debtor in the ordinary course of the debtor's
busi ness if the person was instructed before the delivery or is instructed

cont enpor aneously with the delivery:

(1) To hold possession of the collateral for the secured party's benefit; or

(2) A secured party does not relinquish possession, even if a delivery under
subsection (h) violates the rights of a debtor. A person to which collateral is
del i vered under subsection (h) does not owe any duty to the secured party and
is not required to confirmthe delivery to another person unless the person

ot herwi se agrees or law other than this article otherw se provides.

SECTI ON 75-9-314. Perfection by control.

(a) A security interest in investnent property, deposit accounts, letter-of-
credit rights, or electronic chattel paper may be perfected by control of the
col | ateral under Section 75-9-104, 75-9-105, 75-9-106, or 75-9-107.

(b) A security interest in deposit accounts, electronic chattel paper or
letter-of -credit rights is perfected by control under Section 75-9-104, 75-9-
105, or 75-9-107 when the secured party obtains control and renai ns perfected
by control only while the secured party retains control.

(c) A security interest in investnent property is perfected by control under
Section 75-9-106 fromthe time the secured party obtains control and remains
perfected by control until:

(1) The secured party does not have control; and

(2) One (1) of the follow ng occurs:

(A If the collateral is a certificated security, the debtor has or acquires
possessi on of the security certificate;

(B) If the collateral is an uncertificated security, the issuer has registered
or registers the debtor as the registered owner; or

(© If the collateral is a security entitlenent, the debtor is or becones the
entitlenment hol der.

SECTI ON 75-9-315. Secured party's rights on disposition of collateral and in
pr oceeds.

(a) Except as otherwi se provided in this article and in Section 75-2-403(2):
(1) A security interest or agricultural lien continues in collateral

notw t hstandi ng sale, |ease, |license, exchange, or other disposition thereof
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unl ess the secured party authorized the disposition free of the security
interest or agricultural lien; and

(2) A security interest attaches to any identifiable proceeds of collateral.
(b) Proceeds that are comm ngled with other property are identifiable proceeds:
(1) If the proceeds are goods, to the extent provided by Section 75-9-336; and
(2) If the proceeds are not goods, to the extent that the secured party
identifies the proceeds by a nethod of tracing, including application of
equitable principles, that is permtted under |aw other than this article with

respect to conm ngled property of the type invol ved.

(c) A security interest in proceeds is a perfected security interest if the
security interest in the original collateral was perfected.

(d) A perfected security interest in proceeds becones unperfected on the
twenty-first day after the security interest attaches to the proceeds unl ess:

(1) The followi ng conditions are satisfied:
(A) Afiled financing statenent covers the original collateral

(B) The proceeds are collateral in which a security interest may be perfected
by filing in the office in which the financing statenent has been filed; and

(C The proceeds are not acquired with cash proceeds;

(2) The proceeds are identifiable cash proceeds; or

(3) The security interest in the proceeds is perfected other than under
subsection (c) when the security interest attaches to the proceeds or within
twenty (20) days thereafter.

(e) If afiled financing statenent covers the original collateral, a security
interest in proceeds which remains perfected under subsection (d)(1) becones
unperfected at the later of:

(1) Wien the effectiveness of the filed financing statenment |apses under
Section 75-9-515 or is term nated under Section 75-9-513; or

(2) The twenty-first day after the security interest attaches to the proceeds.

SECTI ON 75-9-316. Continued perfection of security interest follow ng change in
governing | aw.

(a) A security interest perfected pursuant to the law of the jurisdiction
designated in Section 75-9-301(1) or 75-9-305(c) renmins perfected until the
earliest of:
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(1) The tinme perfection would have ceased under the |aw of that jurisdiction;

(2) The expiration of four (4) nonths after a change of the debtor's |ocation
to another jurisdiction; or

(3) The expiration of one (1) year after a transfer of collateral to a person
that thereby becones a debtor and is |located in another jurisdiction.

(b) If a security interest described in subsection (a) becones perfected under
the law of the other jurisdiction before the earliest tine or event described
in that subsection, it remains perfected thereafter. If the security interest
does not becone perfected under the |law of the other jurisdiction before the
earliest tinme or event, it becones unperfected and is deened never to have been
perfected as against a purchaser of the collateral for value.

(c) A possessory security interest in collateral, other than goods covered by a
certificate of title and as-extracted coll ateral consisting of goods, remains
continuously perfected if:

(1) The collateral is located in one (1) jurisdiction and subject to a security
interest perfected under the |law of that jurisdiction;

(2) Thereafter the collateral is brought into another jurisdiction; and

(3) Upon entry into the other jurisdiction, the security interest is perfected
under the law of the other jurisdiction.

(d) Except as otherw se provided in subsection (e), a security interest in
goods covered by a certificate of title which is perfected by any net hod under
the | aw of another jurisdiction when the goods beconme covered by a certificate
of title fromthis state remains perfected until the security interest would
have becone unperfected under the |law of the other jurisdiction had the goods
not becone so covered.

(e) A security interest described in subsection (d) beconmes unperfected as
agai nst a purchaser of the goods for value and is deened never to have been
perfected as agai nst a purchaser of the goods for value if the applicable
requirenents for perfection under Section 75-9-311(b) or 75-9-313 are not
satisfied before the earlier of:

(1) The tinme the security interest would have becone unperfected under the | aw
of the other jurisdiction had the goods not becone covered by a certificate of
title fromthis state; or

(2) The expiration of four (4) nonths after the goods had becone so covered.

(f) A security interest in deposit accounts, letter-of -credit rights, or

i nvestment property which is perfected under the | aw of the bank's
jurisdiction, the issuer's jurisdiction, a nom nated person's jurisdiction, the
securities internediary's jurisdiction, or the commbdity internediary's
jurisdiction, as applicable, remains perfected until the earlier of:
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(1) The tinme the security interest would have becone unperfected under the | aw
of that jurisdiction; or

(2) The expiration of four (4) nonths after a change of the applicable
jurisdiction to another jurisdiction.

(g) If a security interest described in subsection (f) becones perfected under
the law of the other jurisdiction before the earlier of the time or the end of
the period described in that subsection, it remains perfected thereafter. If
the security interest does not becone perfected under the | aw of the other
jurisdiction before the earlier of that tinme or the end of that period, it
becomes unperfected and is deened never to have been perfected as agai nst a
purchaser of the collateral for value.

SUBPART 3. PRIORITY

SECTI ON 75-9-317. Interests that take priority over or take free of security
interest or agricultural lien.

(a) A security interest or agricultural lien is subordinate to the rights of:
(1) A person entitled to priority under Section 75-9-322; and

(2) Except as otherw se provided in subsection (e), a person that becones a
lien creditor before the earlier of the tine:

(A) The security interest or agricultural lien is perfected; or

(B) One (1) of the conditions specified in Section 75-9-203(b)(3) is nmet and a
financing statenment covering the collateral is filed.

(b) Except as otherw se provided in subsection (e), a buyer, other than a
secured party, of tangi ble chattel paper, docunents, goods, instruments, or a

security certificate takes free of a security interest or agricultural lien if
t he buyer gives value and receives delivery of the collateral w thout know edge
of the security interest or agricultural lien and before it is perfected.

(c) Except as otherw se provided in subsection (e), a | essee of goods takes

free of a security interest or agricultural lien if the |essee gives value and
receives delivery of the collateral w thout know edge of the security interest
or agricultural lien and before it is perfected.

(d) A licensee of a general intangible or a buyer, other than a secured party,
of accounts, electronic chattel paper, general intangibles, or investnent
property other than a certificated security takes free of a security interest
if the licensee or buyer gives value w thout knowl edge of the security interest
and before it is perfected.

(e) Except as otherwi se provided in Sections 75-9-320 and 75-9-321, if a person
files a financing statenent with respect to a purchase-noney security interest
before or within twenty (20) days after the debtor receives delivery of the
coll ateral, the security interest takes priority over the rights of a buyer,
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| essee, or lien creditor which arise between the tinme the security interest
attaches and the tine of filing.

SECTI ON 75-9-318. No interest retained in right to paynent that is sold; rights
and title of seller of account or chattel paper with respect to creditors and
pur chasers.

(a) A debtor that has sold an account, chattel paper, paynent intangible, or
prom ssory note does not retain a |legal or equitable interest in the collateral
sol d.

(b) For purposes of determining the rights of creditors of, and purchasers for
val ue of an account or chattel paper from a debtor that has sold an account or
chattel paper, while the buyer's security interest is unperfected, the debtor
is deenmed to have rights and title to the account or chattel paper identical to
t hose the debtor sold.

SECTI ON 75-9-319. Rights and title of consignee with respect to creditors and
pur chasers.

(a) Except as otherw se provided in subsection (b), for purposes of determ ning
the rights of creditors of, and purchasers for value of goods from a
consignee, while the goods are in the possession of the consignee, the
consignee is deened to have rights and title to the goods identical to those

t he consi gnor had or had power to transfer.

(b) For purposes of determning the rights of a creditor of a consignee, |aw
other than this article determnes the rights and title of a consignee while
goods are in the consignee's possession if, under this part, a perfected
security interest held by the consignor would have priority over the rights of
the creditor.

SECTI ON 75-9- 320. Buyer of goods.

(a) Except as otherw se provided in subsection (e), a buyer in ordinary course
of business, other than a person buying farm products froma person engaged in
farm ng operations, takes free of a security interest created by the buyer's
seller, even if the security interest is perfected and the buyer knows of its
exi stence.

(b) Except as otherw se provided in subsection (e), a buyer of goods from a
person who used or bought the goods for use primarily for personal, famly, or
househol d purposes takes free of a security interest, even if perfected, if the
buyer buys:

(1) Wthout know edge of the security interest;

(2) For val ue;

(3) Primarily for the buyer's personal, famly, or househol d purposes; and

(4) Before the filing of a financing statenment covering the goods.
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(c) To the extent that it affects the priority of a security interest over a
buyer of goods under subsection (b), the period of effectiveness of a filing
made in the jurisdiction in which the seller is located is governed by Section
75-9-316(a) and (b).

(d) A buyer in ordinary course of business buying oil, gas, or other mnerals
at the well head or m nehead or after extraction takes free of an interest
ari sing out of an encunbrance.

(e) Subsections (a) and (b) do not affect a security interest in goods in the
possessi on of the secured party under Section 75-9-313.

(f) Notwi t hstandi ng subsection (a), a secured party may not enforce a security
interest in farm products agai nst a buyer, conm ssion nerchant or selling agent
who purchases or sells farmproducts in the ordinary course of business from or
for a person engaged in farm ng operations unless the secured party has
conplied with the regulations issued by the Secretary of state under subsection
(g) or unless the buyer, conm ssion nerchant or selling agent has received from
the secured party or seller witten notice of the security interest which
conplies with the requirenents of Section 1324 of the Food Security Act of

1985, as now enacted or as hereafter may be anended.

(g) The Secretary of State shall issue regulations inplenenting a centra
filing systemrelating to farm products which conforns with the requirenents of
Section 1324 of the Food Security Act of 1985, as now enacted or as hereafter
may be anended. The Secretary of State is authorized to set reasonable fees to
defray the costs of the central filing system established pursuant to this
section. At least thirty (30) days prior to the promul gation of such

regul ations or any anmendnents thereto, the Secretary of State shall give notice
of such regul ations and/or anmendnents to all licensed attorneys in the State of
M ssi ssi ppi .

SECTI ON 75-9-321. Licensee of general intangible and | essee of goods in
ordi nary course of business.

(a) In this section, "licensee in ordinary course of business" neans a person
that becones a |icensee of a general intangible in good faith, wthout

know edge that the license violates the rights of another person in the genera
intangi ble, and in the ordinary course froma person in the business of

i censing general intangibles of that kind. A person becones a |licensee in the
ordinary course if the license to the person conports with the usual or
customary practices in the kind of business in which the |icensor is engaged or
with the |icensor's own usual or customary practices.

(b) Alicensee in ordinary course of business takes its rights under a
nonexcl usive license free of a security interest in the general intangible
created by the licensor, even if the security interest is perfected and the
i censee knows of its existence.

(c) Alessee in ordinary course of business takes its |easehold interest free
of a security interest in the goods created by the | essor, even if the security
interest is perfected and the | essee knows of its existence.
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SECTI ON 75-9-322. Priorities anong conflicting security interests in and
agricultural liens on sanme collateral.

(a) Except as otherw se provided in this section, priority anmong conflicting
security interests and agricultural liens in the sane collateral is determ ned
according to the follow ng rules:

(1) Conflicting perfected security interests and agricultural |iens rank
according to priority intime of filing or perfection. Priority dates fromthe
earlier of the tinme a filing covering the collateral is first made or the
security interest or agricultural lienis first perfected, if there is no
period thereafter when there is neither filing nor perfection.

(2) A perfected security interest or agricultural lien has priority over a
conflicting unperfected security interest or agricultural Iien.

(3) The first security interest or agricultural lien to attach or becone
effective has priority if conflicting security interests and agricultural |iens
are unperfected.

(b) For the purposes of subsection (a)(1):

(1) The time of filing or perfection as to a security interest in collateral is
also the tine of filing or perfection as to a security interest in proceeds;
and

(2) The time of filing or perfection as to a security interest in collateral
supported by a supporting obligation is also the tinme of filing or perfection
as to a security interest in the supporting obligation.

(c) Except as otherw se provided in subsection (f), a security interest in
collateral which qualifies for priority over a conflicting security interest
under Section 75-9-327, 75-9-328, 75-9-329, 75-9-330, or 75-9-331 also has
priority over a conflicting security interest in:

(1) Any supporting obligation for the collateral; and

(2) Proceeds of the collateral if:

(A) The security interest in proceeds is perfected;

(B) The proceeds are cash proceeds or of the sane type as the collateral; and

(O In the case of proceeds that are proceeds of proceeds, all intervening
proceeds are cash proceeds, proceeds of the sane type as the collateral, or an
account relating to the collateral.

(d) Subject to subsection (e) and except as otherw se provided in subsection
(f), if a security interest in chattel paper, deposit accounts, negotiable
docunents, instrunments, investnent property, or letter-of-credit rights is
perfected by a nethod other than filing, conflicting perfected security
interests in proceeds of the collateral rank according to priority in time of
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filing.

(e) Subsection (d) applies only if the proceeds of the collateral are not cash
proceeds, chattel paper, negotiable docunents, instrunents, investnent

property, or letter-of-credit rights.

(f) Subsections (a) through (e) are subject to:

(1) Subsection (g) and the other provisions of this part;

(2) Section 75-4-210 with respect to a security interest of a collecting bank;

(3) Section 75-5-118 with respect to a security interest of an issuer or
nom nat ed person; and

(4) Section 75-9-110 with respect to a security interest arising under Article
2 or 2A

(g) A perfected agricultural lien on collateral has priority over a conflicting
security interest in or agricultural lien on the sane collateral if the statute
creating the agricultural lien so provides.

SECTI ON 75-9-323. Future advances.

(a) Except as otherw se provided in subsection (c), for purposes of determning
the priority of a perfected security interest under Section 75-9-322(a)(1),
perfection of the security interest dates fromthe tinme an advance is nade to
the extent that the security interest secures an advance that:

(1) I's made while the security interest is perfected only:

(A) Under Section 75-9-309 when it attaches; or

(B) Tenporarily under Section 75-9-312(e), (f), or (g); and

(2) I's not made pursuant to a commtnent entered into before or while the
security interest is perfected by a nethod other than under Section 75-9-309 or
75-9-312(e), (f), or (9).

(b) Except as otherw se provided in subsection (c), a security interest is
subordinate to the rights of a person that beconmes a lien creditor to the
extent that the security interest secures an advance made nore than forty-five
(45) days after the person becones a lien creditor unless the advance is nade:
(1) Wthout know edge of the lien; or

(2) Pursuant to a commtnent entered into w thout know edge of the |ien.

(c) Subsections (a) and (b) do not apply to a security interest held by a

secured party that is a buyer of accounts, chattel paper, paynent intangibles,
or prom ssory notes or a consignor.
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(d) Except as otherw se provided in subsection (e), a buyer of goods other than
a buyer in ordinary course of business takes free of a security interest to the
extent that it secures advances nade after the earlier of:

(1) The tinme the secured party acquires know edge of the buyer's purchase; or
(2) Forty-five (45) days after the purchase.

(e) Subsection (d) does not apply if the advance is made pursuant to a
commtnent entered into without know edge of the buyer's purchase and before
the expiration of the forty-five-day period.

(f) Except as otherw se provided in subsection (g), a | essee of goods, other
than a I essee in ordinary course of business, takes the | easehold interest free
of a security interest to the extent that it secures advances nmade after the
earlier of:

(1) The tinme the secured party acquires knowl edge of the |ease; or
(2) Forty-five (45) days after the | ease contract becones enforceable.

(g) Subsection (f) does not apply if the advance is made pursuant to a
commtrment entered into without know edge of the | ease and before the
expiration of the forty-five-day period.

SECTI ON 75-9-324. Priority of purchase-noney security interests.

(a) Except as otherw se provided in subsection (g), a perfected purchase-noney
security interest in goods other than inventory or livestock has priority over
a conflicting security interest in the sane goods, and, except as otherw se
provided in Section 75-9-327, a perfected security interest in its identifiable
proceeds al so has priority, if the purchase-noney security interest is
perfected when the debtor receives possession of the collateral or within
twenty (20) days thereafter.

(b) Subject to subsection (c) and except as otherw se provided in subsection
(g), a perfected purchase-noney security interest in inventory has priority
over a conflicting security interest in the sane inventory, has priority over a
conflicting security interest in chattel paper or an instrunent constituting
proceeds of the inventory and in proceeds of the chattel paper, if so provided
in Section 75-9-330, and, except as otherw se provided in Section 75-9-327,

al so has priority in identifiable cash proceeds of the inventory to the extent
the identifiable cash proceeds are received on or before the delivery of the
inventory to a buyer, if:

(1) The purchase-nobney security interest is perfected when the debtor receives
possessi on of the inventory;

(2) The purchase-noney secured party sends an authenticated notification to the
hol der of the conflicting security interest;

(3) The holder of the conflicting security interest receives the notification
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within five (5) years before the debtor receives possession of the inventory;
and

(4) The notification states that the person sending the notification has or
expects to acquire a purchase-noney security interest in inventory of the
debt or and descri bes the inventory.

(c) Subsections (b)(2) through (4) apply only if the holder of the conflicting
security interest had filed a financing statenment covering the sane types of
i nventory:

(1) If the purchase-noney security interest is perfected by filing, before the
date of the filing; or

(2) If the purchase-noney security interest is tenporarily perfected w thout
filing or possession under Section 75-9-312(f), before the beginning of the
twenty-day period thereunder.

(d) Subject to subsection (e) and except as otherw se provided in subsection

(g), a perfected purchase-noney security interest in livestock that are farm
products has priority over a conflicting security interest in the sane

i vestock, and, except as otherw se provided in Section 75-9-327, a perfected
security interest in their identifiable proceeds and identifiable products in
t heir unmanufactured states also has priority, if:

(1) The purchase-nobney security interest is perfected when the debtor receives
possessi on of the |ivestock;

(2) The purchase-noney secured party sends an authenticated notification to the
hol der of the conflicting security interest;

(3) The holder of the conflicting security interest receives the notification
within six (6) nonths before the debtor receives possession of the |ivestock;
and

(4) The notification states that the person sending the notification has or
expects to acquire a purchase-noney security interest in livestock of the
debt or and describes the |ivestock.

(e) Subsections (d)(2) through (4) apply only if the holder of the conflicting
security interest had filed a financing statenent covering the sane types of
| i vest ock:

(1) If the purchase-noney security interest is perfected by filing, before the
date of the filing; or

(2) If the purchase-noney security interest is tenporarily perfected w thout
filing or possession under Section 75-9-312(f), before the beginning of the
twenty-day period thereunder.

(f) Except as otherw se provided in subsection (g), a perfected purchase-noney
security interest in software has priority over a conflicting security interest
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in the sane collateral, and, except as otherw se provided in Section 75-9-327,
a perfected security interest in its identifiable proceeds also has priority,
to the extent that the purchase-nobney security interest in the goods in which
the software was acquired for use has priority in the goods and proceeds of the
goods under this section.

(g) If nore than one (1) security interest qualifies for priority in the sane
col l ateral under subsection (a), (b), (d), or (f):

(1) A security interest securing an obligation incurred as all or part of the
price of the collateral has priority over a security interest securing an
obligation incurred for value given to enable the debtor to acquire rights in
or the use of collateral; and

(2) I'n all other cases, Section 75-9-322(a) applies to the qualifying security
i nterests.

SECTI ON 75-9-324A. Priority of production-noney security interests and
agricultural liens.

(a) Except as otherw se provided in subsections (c), (d), and (e), if the
requi rements of subsection (b) are satisfied, a perfected production-noney
security interest in production-noney crops has priority over a conflicting
security interest in the sanme crops and, except as otherw se provided in
Section 75-9-327, also has priority in their identifiable proceeds.

(b) A production-noney security interest has priority under subsection (a) if:

(1) The production-noney security interest is perfected by filing when the
producti on- noney secured party first gives new value to enable the debtor to
produce the crops;

(2) The production-noney secured party sends an authenticated notification to

t he hol der of the conflicting security interest not | ess than ten (10) or nore
than thirty (30) days before the production-noney secured party first gives new
value to enable the debtor to produce the crops if the holder had filed a

fi nancing statenment covering the crops before the date of the filing made by

t he production-noney secured party; and

(3) The notification states that the production-noney secured party has or
expects to acquire a production-noney security interest in the debtor's crops
and provides a description of the crops.

(c) Except as otherw se provided in subsection (d) or (e), if nore than one (1)
security interest qualifies for priority in the sanme coll ateral under
subsection (a), the security interests rank according to priority in tinme of
filing under Section 75-9-322(a).

(d) To the extent that a person holding a perfected security interest in
producti on- noney crops that are the subject of a production-noney security
interest gives new value to enable the debtor to produce the production-noney
crops and the value is in fact used for the production of the production-noney

10/9/2001



SB2626 (As Sent to Governor) - 2001 Regular Session Page 51

crops, the security interests rank according to priority in time of filing
under Section 75-9-322(a).

(e) To the extent that a person holds both an agricultural lien and a
production-noney security interest in the sane collateral securing the sane
obligations, the rules of priority applicable to agricultural |iens govern
priority.

SECTI ON 75-9-325. Priority of security interests in transferred collateral.

(a) Except as otherw se provided in subsection (b), a security interest created
by a debtor is subordinate to a security interest in the sanme collatera
created by another person if:

(1) The debtor acquired the collateral subject to the security interest created
by the ot her person;

(2) The security interest created by the other person was perfected when the
debtor acquired the collateral; and

(3) There is no period thereafter when the security interest is unperfected.

(b) Subsection (a) subordinates a security interest only if the security
i nterest:

(1) O herwise would have priority solely under Section 75-9-322(a) or 75-9-324;
or

(2) Arose solely under Section 75-2-711(3) or 75-2A-508(5).
SECTI ON 75-9-326. Priority of security interests created by new debtor.

(a) Subject to subsection (b), a security interest created by a new debtor
which is perfected by a filed financing statenent that is effective solely
under Section 75-9-508 in collateral in which a new debtor has or acquires
rights is subordinate to a security interest in the sane collateral which is
perfected other than by a filed financing statenent that is effective solely
under Section 75-9-508.

(b) The other provisions of this part determne the priority anong conflicting
security interests in the same collateral perfected by filed financing
statenments that are effective solely under Section 75-9-508. However, if the
security agreenents to which a new debtor becanme bound as debtor were not
entered into by the sane original debtor, the conflicting security interests
rank according to priority in tinme of the new debtor's having becone bound.

SECTI ON 75-9-327. Priority of security interests in deposit account. The
follow ng rules govern priority anong conflicting security interests in the
sanme deposit account:

(1) A security interest held by a secured party having control of the deposit
account under Section 75-9-104 has priority over a conflicting security
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interest held by a secured party that does not have control.

(2) Except as otherw se provided in paragraphs (3) and (4), security interests
perfected by control under Section 75-9-314 rank according to priority in tine
of obtaining control.

(3) Except as otherw se provided in paragraph (4), a security interest held by
the bank with which the deposit account is nmaintained has priority over a
conflicting security interest held by another secured party.

(4) A security interest perfected by control under Section 75-9-104(a)(3) has
priority over a security interest held by the bank with which the deposit
account i s maintained.

SECTI ON 75-9-328. Priority of security interests in investnent property. The
followi ng rules govern priority anmong conflicting security interests in the
sane i nvestnment property:

(1) A security interest held by a secured party having control of investnent
property under Section 75-9-106 has priority over a security interest held by a
secured party that does not have control of the investnent property.

(2) Except as otherw se provided in paragraphs (3) and (4), conflicting
security interests held by secured parties each of which has control under
Section 75-9-106 rank according to priority in time of:

(A If the collateral is a security, obtaining control

(B) If the collateral is a security entitlenment carried in a securities account
and:

(i) If the secured party obtained control under Section 75-8-106(d)(1), the
secured party's becom ng the person for which the securities account is
mai nt ai ned;

(ii) If the secured party obtained control under Section 75-8-106(d)(2), the
securities internmediary's agreement to conply with the secured party's
entitlenent orders with respect to security entitlenents carried or to be
carried in the securities account; or

(ti1) If the secured party obtained control through another person under
Section 75-8-106(d)(3), the tinme on which priority would be based under this
paragraph if the other person were the secured party; or

(© If the collateral is a conmmpdity contract carried with a comodity
internediary, the satisfaction of the requirenment for control specified in
Section 75-9-106(b)(2) with respect to commpdity contracts carried or to be
carried with the commodity internediary.

(3) A security interest held by a securities internediary in a security
entitlenent or a securities account nmaintained with the securities internediary
has priority over a conflicting security interest held by another secured
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party.

(4) A security interest held by a commodity internmediary in a commodity
contract or a commodity account maintained with the commodity internediary has
priority over a conflicting security interest held by another secured party.

(5) A security interest in a certificated security in registered formwhich is
perfected by taking delivery under Section 75-9-313(a) and not by control under
Section 75-9-314 has priority over a conflicting security interest perfected by
a nethod ot her than control.

(6) Conflicting security interests created by a broker, securities
internediary, or comobdity intermediary which are perfected without contro
under Section 75-9-106 rank equal ly.

(7) I'n all other cases, priority anong conflicting security interests in
i nvestment property is governed by Sections 75-9-322 and 75-9-323.

SECTI ON 75-9-329. Priority of security interests in letter-of-credit right. The
followi ng rules govern priority anong conflicting security interests in the
sane letter-of-credit right:

(1) A security interest held by a secured party having control of the letter-
of -credit right under Section 75-9-107 has priority to the extent of its
control over a conflicting security interest held by a secured party that does
not have control

(2) Security interests perfected by control under Section 75-9-314 rank
according to priority in time of obtaining control.

SECTI ON 75-9-330. Priority of purchaser of chattel paper or instrunent.

(a) A purchaser of chattel paper has priority over a security interest in the
chattel paper which is clainmed nerely as proceeds of inventory subject to a
security interest if:

(1) I'n good faith and in the ordinary course of the purchaser's business, the
pur chaser gives new val ue and takes possession of the chattel paper or obtains
control of the chattel paper under Section 75-9-105; and

(2) The chattel paper does not indicate that it has been assigned to an
identified assignee other than the purchaser.

(b) A purchaser of chattel paper has priority over a security interest in the
chattel paper which is clained other than nerely as proceeds of inventory
subject to a security interest if the purchaser gives new value and takes
possession of the chattel paper or obtains control of the chattel paper under
Section 75-9-105 in good faith, in the ordinary course of the purchaser's
busi ness, and wi t hout know edge that the purchase violates the rights of the
secured party.

(c) Except as otherw se provided in Section 75-9-327, a purchaser having
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priority in chattel paper under subsection (a) or (b) also has priority in
proceeds of the chattel paper to the extent that:

(1) Section 75-9-322 provides for priority in the proceeds; or

(2) The proceeds consist of the specific goods covered by the chattel paper or
cash proceeds of the specific goods, even if the purchaser's security interest
in the proceeds is unperfected.

(d) Except as otherwi se provided in Section 75-9-331(a), a purchaser of an
instrunment has priority over a security interest in the instrunment perfected by
a nmet hod ot her than possession if the purchaser gives val ue and takes
possession of the instrument in good faith and w thout know edge that the
purchase violates the rights of the secured party.

(e) For purposes of subsections (a) and (b), the hol der of a purchase-noney
security interest in inventory gives new value for chattel paper constituting
proceeds of the inventory.

(f) For purposes of subsections (b) and (d), if chattel paper or an instrunent
indicates that it has been assigned to an identified secured party other than
t he purchaser, a purchaser of the chattel paper or instrunent has know edge
that the purchase violates the rights of the secured party.

SECTI ON 75-9-331. Priority of rights of purchasers of instrunents, docunents,
and securities under other articles; priority of interests in financial assets
and security entitlenents under Article 8.

(a) This article does not limt the rights of a holder in due course of a
negoti able instrunment, a holder to which a negotiable docunent of title has
been duly negotiated, or a protected purchaser of a security. These hol ders or
purchasers take priority over an earlier security interest, even if perfected,
to the extent provided in Articles 3, 7 and 8.

(b) This article does not limt the rights of or inpose liability on a person
to the extent that the person is protected agai nst the assertion of a claim
under Article 8.

(c) Filing under this article does not constitute notice of a claimor defense
to the holders, or purchasers, or persons described in subsections (a) and (b).

SECTI ON 75-9-332. Transfer of noney; transfer of funds from deposit account.

(a) A transferee of noney takes the noney free of a security interest unless
the transferee acts in collusion with the debtor in violating the rights of the
secured party.

(b) Atransferee of funds froma deposit account takes the funds free of a
security interest in the deposit account unless the transferee acts in
collusion with the debtor in violating the rights of the secured party.

SECTI ON 75-9-333. Priority of certain liens arising by operation of |aw
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(a) In this section, "possessory lien" neans an interest, other than a security
interest or an agricultural lien:

(1) Which secures paynent or performance of an obligation for services or
materials furnished with respect to goods by a person in the ordinary course of
t he person's business;

(2) Waich is created by statute or rule of law in favor of the person; and
(3) Wose effectiveness depends on the person's possession of the goods.

(b) A possessory lien on goods has priority over a security interest in the
goods unless the lien is created by a statute that expressly provides
ot herw se.

SECTI ON 75-9-334. Priority of security interests in fixtures and crops.

(a) A security interest under this article may be created in goods that are
fixtures or may continue in goods that becone fixtures. A security interest
does not exist under this article in ordinary building materials incorporated
into an inprovenent on | and.

(b) This article does not prevent creation of an encunbrance upon fixtures
under real property |aw

(c) I'n cases not governed by subsections (d) through (h), a security interest
in fixtures is subordinate to a conflicting interest of an encunbrancer or
owner of the related real property other than the debtor.

(d) Except as otherw se provided in subsection (h), a perfected security
interest in fixtures has priority over a conflicting interest of an
encunbrancer or owner of the real property if the debtor has an interest of
record in or is in possession of the real property and:

(1) The security interest is a purchase-noney security interest;

(2) The interest of the encunbrancer or owner arises before the goods becone
fixtures; and

(3) The security interest is perfected by a fixture filing before the goods
becone fixtures or within twenty (20) days thereafter

(e) A perfected security interest in fixtures has priority over a conflicting
i nterest of an encunbrancer or owner of the real property if:

(1) The debtor has an interest of record in the real property or is in
possession of the real property and the security interest:

(A) Is perfected by a fixture filing before the interest of the encunbrancer or
owner is of record; and
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(B) Has priority over any conflicting interest of a predecessor in title of the
encunbrancer or owner

(2) Before the goods becone fixtures, the security interest is perfected by any
met hod permtted by this article and the fixtures are readily renovabl e:

(A) Factory or office machines;

(B) Equipnent that is not primarily used or |eased for use in the operation of
the real property; or

(C© Replacenents of donmestic appliances that are consuner goods;

(3) The conflicting interest is a lien on the real property obtained by |ega
or equitable proceedings after the security interest was perfected by any
met hod permitted by this article; or

(4) The security interest is:
(A) Created in a manufactured honme in a manufactured-honme transaction; and
(B) Perfected pursuant to a statute described in Section 75-9-311(a)(2).

(f) A security interest in fixtures, whether or not perfected, has priority
over a conflicting interest of an encunbrancer or owner of the real property
if:

(1) The encunbrancer or owner has, in an authenticated record, consented to the
security interest or disclainmed an interest in the goods as fixtures; or

(2) The debtor has a right to renove the goods as agai nst the encunbrancer or
owner .

(g) The priority of the security interest under paragraph (f)(2) continues for
a reasonable tinme if the debtor's right to renove the goods as against the
encunbrancer or owner term nates.

(h) A nortgage is a construction nortgage to the extent that it secures an
obligation incurred for the construction of an inprovenent on |and, including
the acquisition cost of the land, if a recorded record of the nortgage so

i ndi cates. Except as otherw se provided in subsections (e) and (f), a security
interest in fixtures is subordinate to a construction nortgage if a record of
the nortgage is recorded before the goods becone fixtures and the goods becone
fixtures before the conpletion of the construction. A nortgage has this
priority to the sane extent as a construction nortgage to the extent that it is
given to refinance a constructi on nortgage.

(1) A perfected security interest in crops growing on real property has
priority over a conflicting interest of an encunbrancer or owner of the real

property if the debtor has an interest of record in or is in possession of the
real property. SECTION 75-9-335. Accessions.
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(a) A security interest may be created in an accession and continues in
coll ateral that becones an accession.

(b) If a security interest is perfected when the collateral becones an
accession, the security interest remains perfected in the collateral.

(c) Except as otherw se provided in subsection (d), the other provisions of
this part determine the priority of a security interest in an accession.

(d) A security interest in an accession is subordinate to a security interest
in the whole which is perfected by conpliance with the requirenents of a
certificate-of-title statute under Section 75-9-311(b).

(e) After default, subject to Part 6, a secured party may renove an accession
fromother goods if the security interest in the accession has priority over
the clains of every person having an interest in the whole.

(f) A secured party that renoves an accession from ot her goods under subsection
(e) shall pronptly reinburse any hol der of a security interest or other lien
on, or owner of, the whole or of the other goods, other than the debtor, for
the cost of repair of any physical injury to the whole or the other goods. The
secured party need not reinburse the holder or owner for any dimnution in

val ue of the whole or the other goods caused by the absence of the accession
renmoved or by any necessity for replacing it. A person entitled to

rei nbursenment may refuse permssion to renove until the secured party gives
adequat e assurance for the performance of the obligation to reinburse.

SECTI ON 75-9- 336. Comm ngl ed goods.

(a) I'n this section, "comm ngl ed goods" neans goods that are physically united
Wi th other goods in such a manner that their identity is lost in a product or
mass.

(b) A security interest does not exist in comm ngled goods as such. However, a
security interest may attach to a product or mass that results when goods
beconme comm ngl ed goods.

(c) If collateral becones comm ngl ed goods, a security interest attaches to the
product or mass.

(d) If a security interest in collateral is perfected before the coll ateral
becomes comm ngl ed goods, the security interest that attaches to the product or
mass under subsection (c) is perfected.

(e) Except as otherw se provided in subsection (f), the other provisions of
this part determne the priority of a security interest that attaches to the
product or mass under subsection (c).

(f) I'f nore than one (1) security interest attaches to the product or nass
under subsection (c), the followng rules determne priority:

(1) A security interest that is perfected under subsection (d) has priority
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over a security interest that is unperfected at the tine the collateral becones
conmi ngl ed goods.

(2) I'f nore than one (1) security interest is perfected under subsection (d),
the security interests rank equally in proportion to the value of the
collateral at the time it becanme comm ngl ed goods.

SECTI ON 75-9-337. Priority of security interests in goods covered by
certificate of title. If, while a security interest in goods is perfected by
any met hod under the |law of another jurisdiction, this state issues a
certificate of title that does not show that the goods are subject to the
security interest or contain a statenment that they may be subject to security
interests not shown on the certificate:

(1) A buyer of the goods, other than a person in the business of selling goods
of that kind, takes free of the security interest if the buyer gives value and
recei ves delivery of the goods after issuance of the certificate and w t hout
knowl edge of the security interest; and

(2) The security interest is subordinate to a conflicting security interest in
the goods that attaches, and is perfected under Section 75-9-311(b), after

i ssuance of the certificate and without the conflicting secured party's

know edge of the security interest.

SECTI ON 75-9-338. Priority of security interest or agricultural |ien perfected
by filed financing statenent providing certain incorrect information. |f a
security interest or agricultural lien is perfected by a filed financing
statenent providing information described in Section 75-9-516(b)(5) which is
incorrect at the tinme the financing statenent is fil ed:

(1) The security interest or agricultural lien is subordinate to a conflicting
perfected security interest in the collateral to the extent that the hol der of
the conflicting security interest gives value in reasonable reliance upon the
i ncorrect information; and

(2) A purchaser, other than a secured party, of the collateral takes free of
the security interest or agricultural lien to the extent that, in reasonable
reliance upon the incorrect information, the purchaser gives value and, in the
case of chattel paper, docunents, goods, instrunents, or a security
certificate, receives delivery of the collateral

SECTI ON 75-9-339. Priority subject to subordination. This article does not
precl ude subordi nati on by agreenent by a person entitled to priority.

SUBPART 4. RI GHTS OF BANK

SECTI ON 75-9-340. Effectiveness of right of recoupnent or set-off against
deposit account.

(a) Except as otherw se provided in subsection (c), a bank with which a deposit
account is maintained nmay exercise any right of recoupnent or set-off against a
secured party that holds a security interest in the deposit account.
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(b) Except as otherw se provided in subsection (c), the application of this
article to a security interest in a deposit account does not affect a right of
recoupnent or set-off of the secured party as to a deposit account nmi ntained
wWth the secured party.

(c) The exercise by a bank of a set-off against a deposit account is

i neffective against a secured party that holds a security interest in the
deposit account which is perfected by control under Section 75-9-104(a)(3), if
the set-off is based on a claimagainst the debtor.

SECTI ON 75-9-341. Bank's rights and duties with respect to deposit account.
Except as otherw se provided in Section 75-9-340(c), and unless the bank

ot herwi se agrees in an authenticated record, a bank's rights and duties with
respect to a deposit account nmaintained with the bank are not term nated,
suspended, or nodified by:

(1) The creation, attachment, or perfection of a security interest in the
deposit account;

(2) The bank's know edge of the security interest; or
(3) The bank's receipt of instructions fromthe secured party.

SECTI ON 75-9-342. Bank's right to refuse to enter into or disclose existence of
control agreement. This article does not require a bank to enter into an
agreenent of the kind described in Section 75-9-104(a)(2), even if its custoner
so requests or directs. A bank that has entered into such an agreenent is not
required to confirmthe exi stence of the agreenent to another person unless
requested to do so by its custoner.

PART 4
RI GHTS OF TH RD PARTI ES
SECTI ON 75-9-401. Alienability of debtor's rights.

(a) Except as otherw se provided in subsection (b) and Sections 75-9-406, 75-9-
407, 75-9-408, and 75-9-409, whether a debtor's rights in collateral may be
voluntarily or involuntarily transferred is governed by |aw other than this
article.

(b) An agreenent between the debtor and secured party which prohibits a
transfer of the debtor's rights in collateral or makes the transfer a default
does not prevent the transfer fromtaking effect.

SECTI ON 75-9-402. Secured party not obligated on contract of debtor or in tort.
The existence of a security interest, agricultural lien, or authority given to
a debtor to dispose of or use collateral, wthout nore, does not subject a
secured party to liability in contract or tort for the debtor's acts or

om Ssi ons.

SECTI ON 75-9-403. Agreenent not to assert defenses agai nst assignee.
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(a) I'n this section, "value" has the neaning provided in Section 75-3-303(a).

(b) Except as otherwi se provided in this section, an agreenent between an
account debtor and an assignor not to assert against an assignee any claimor
defense that the account debtor may have agai nst the assignor is enforceable by
an assignee that takes an assignnent:

(1) For val ue;
(2) In good faith;

(3) Wthout notice of a claimof a property or possessory right to the property
assi gned; and

(4) Wthout notice of a defense or claimin recoupnent of the type that may be
asserted agai nst a person entitled to enforce a negotiable instrunent under
Section 75-3-305(a).

(c) Subsection (b) does not apply to defenses of a type that nay be asserted
agai nst a holder in due course of a negotiable instrunent under Section 75-3-
305(b) .

(d) I'n a consuner transaction, if a record evidences the account debtor's
obligation, law other than this article requires that the record include a
statenent to the effect that the rights of an assignee are subject to clains or
defenses that the account debtor could assert against the original obligee, and
t he record does not include such a statenent:

(1) The record has the sane effect as if the record included such a statenent;
and

(2) The account debtor may assert agai nst an assi gnee those cl ains and def enses
t hat woul d have been available if the record included such a statenent.

(e) This section is subject to law other than this article which establishes a
different rule for an account debtor who is an individual and who incurred the
obligation primarily for personal, famly, or househol d purposes.

(f) Except as otherw se provided in subsection (d), this section does not
di splace law other than this article which gives effect to an agreenent by an
account debtor not to assert a claimor defense agai nst an assi gnee.

SECTI ON 75-9-404. Rights acquired by assignee; clains and defenses agai nst
assi gnee.

(a) Unless an account debtor has nade an enforceabl e agreenment not to assert
defenses or clains, and subject to subsections (b) through (e), the rights of
an assignee are subject to:

(1) Al ternms of the agreenment between the account debtor and assignor and any
defense or claimin recoupnent arising fromthe transaction that gave rise to
the contract; and
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(2) Any other defense or claimof the account debtor against the assignor which
accrues before the account debtor receives a notification of the assignnent
aut henti cated by the assignor or the assignee.

(b) Subject to subsection (c) and except as otherw se provided in subsection
(d), the claimof an account debtor agai nst an assignhor nay be asserted agai nst
an assi gnee under subsection (a) only to reduce the anount the account debtor
owes.

(c) This section is subject to law other than this article which establishes a
different rule for an account debtor who is an individual and who incurred the
obligation primarily for personal, famly, or household purposes.

(d) I'n a consuner transaction, if a record evidences the account debtor's
obligation, law other than this article requires that the record include a
statenent to the effect that the account debtor's recovery against an assi gnee
with respect to clainms and defenses agai nst the assignor may not exceed anounts
pai d by the account debtor under the record, and the record does not include
such a statenent, the extent to which a claimof an account debtor against the
assignor may be asserted agai nst an assignee is determned as if the record

i ncluded such a statenent.

(e) This section does not apply to an assignnment of a health-care-insurance
recei vabl e.

SECTI ON 75-9-405. Modification of assigned contract.

(a) A nodification of or substitution for an assigned contract is effective
agai nst an assignee if made in good faith. The assignee acquires correspondi ng
rights under the nodified or substituted contract. The assi gnment may provide
that the nodification or substitution is a breach of contract by the assignor.
Thi s subsection is subject to subsections (b) through (d).

(b) Subsection (a) applies to the extent that:

(1) The right to paynent or a part thereof under an assigned contract has not
been fully earned by perfornmance; or

(2) The right to paynent or a part thereof has been fully earned by performance
and the account debtor has not received notification of the assignnment under
Section 75-9-406(a).

(c) This section is subject to law other than this article which establishes a
different rule for an account debtor who is an individual and who incurred the
obligation primarily for personal, famly, or househol d purposes.

(d) This section does not apply to an assignment of a health-care-insurance
recei vabl e.

SECTI ON 75-9-406. Di scharge of account debtor; notification of assignment;
identification and proof of assignment; restrictions on assignnment of accounts,
chattel paper, paynent intangi bles, and prom ssory notes ineffective.
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(a) Subject to subsections (b) through (i), an account debtor on an account,
chattel paper, or a paynent intangible may discharge its obligation by paying
the assignor until, but not after, the account debtor receives a notification,
aut henticated by the assignor or the assignee, that the anount due or to becone
due has been assigned and that paynent is to be made to the assignee. After
recei pt of the notification, the account debtor nay discharge its obligation by
payi ng t he assi gnee and may not di scharge the obligation by paying the

assi gnor.

(b) Subject to subsection (h), notification is ineffective under subsection

(a):
(1) If it does not reasonably identify the rights assigned,

(2) To the extent that an agreenment between an account debtor and a seller of a
paynent intangible limts the account debtor's duty to pay a person other than
the seller and the limtation is effective under |law other than this article;

or

(3) At the option of an account debtor, if the notification notifies the
account debtor to nmake |less than the full anpbunt of any installnent or other
periodic paynment to the assignee, even if:

(A) Only a portion of the account, chattel paper, or paynent intangible has
been assigned to that assignee;

(B) A portion has been assigned to another assignee; or
(© The account debtor knows that the assignnent to that assignee is limted.

(c) Subject to subsection (h), if requested by the account debtor, an assignee
shal | seasonably furni sh reasonabl e proof that the assignnent has been made.
Unl ess the assignee conplies, the account debtor may discharge its obligation
by paying the assignor, even if the account debtor has received a notification
under subsection (a).

(d) Except as otherw se provided in subsection (e) and Sections 75-2A-303 and
75-9- 407, and subject to subsection (h), a termin an agreenent between an
account debtor and an assignor or in a promssory note is ineffective to the
extent that it:

(1) Prohibits, restricts, or requires the consent of the account debtor or
person obligated on the prom ssory note to the assignnent or transfer of, or
the creation, attachnment, perfection or enforcenment of a security interest in,
the account, chattel paper, paynent intangible, or prom ssory note; or

(2) Provides that the assignment or transfer or the creation, attachnent,
perfection, or enforcenent of the security interest may give rise to a default,
breach, right of recoupnent, claim defense, termination, right of termnation,
or renmedy under the account, chattel paper, paynent intangible, or prom ssory
not e.
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(e) Subsection (d) does not apply to the sale of a paynent intangible or
prom ssory note.

(f) Except as otherw se provided in Sections 75-2A-303 and 75-9-407 and subj ect
to subsections (h) and (i), a rule of law, statute or regulation that

prohi bits, restricts, or requires the consent of a government, governnental
body or official, or account debtor to the assignnent or transfer of, or
creation of a security interest in, an account or chattel paper is ineffective
to the extent that the rule of law, statute, or regul ati on:

(1) Prohibits, restricts, or requires the consent of the governnent,
governnental body or official, or account debtor to the assignnment or transfer
of, or the creation, attachment, perfection, or enforcenent of a security
interest in the account or chattel paper; or

(2) Provides that the assignment or transfer or the creation, attachnent,
perfection, or enforcenent of the security interest nmay give rise to a default,
breach, right of recoupnent, claim defense, termnation, right of term nation,
or remedy under the account or chattel paper.

(g) Subject to subsection (h), an account debtor may not waive or vary its
option under subsection (b)(3).

(h) This section is subject to law other than this article which establishes a
different rule for an account debtor who is an individual and who incurred the
obligation primarily for personal, famly, or househol d purposes.

(1) This section does not apply to an assignnment of a health-care-insurance
recei vabl e.

(j) This section prevails over any inconsistent provision of an existing or
future statute, rule or regulation of this state unless the provision is
contained in a statute of this state, refers expressly to this section, and
states that the provision prevails over this section.

SECTI ON 75-9-407. Restrictions on creation or enforcenment of security interest
in |leasehold interest or in lessor's residual interest.

(a) Except as otherw se provided in subsection (b), atermin a | ease agreenent
is ineffective to the extent that it:

(1) Prohibits, restricts, or requires the consent of a party to the lease to
t he assignnent or transfer of, or the creation, attachment, perfection, or
enforcenent of a security interest in, an interest of a party under the |ease
contract or in the lessor's residual interest in the goods; or

(2) Provides that the assignment or transfer or the creation, attachnent,
perfection, or enforcenent of the security interest may give rise to a default,
breach, right of recoupnent, claim defense, termination, right of termnation,
or renedy under the |ease.

(b) Except as otherwi se provided in Section 75-2A-303(7), a termdescribed in
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subsection (a)(2) is effective to the extent that there is:

(1) Atransfer by the | essee of the | essee's right of possession or use of the
goods in violation of the term or

(2) A delegation of a material performance of either party to the |ease
contract in violation of the term

(c) The creation, attachnent, perfection, or enforcenent of a security interest
in the lessor's interest under the | ease contract or the |lessor's residua
interest in the goods is not a transfer that materially inpairs the | essee's
prospect of obtaining return performance or materially changes the duty of or
materially increases the burden or risk inposed on the | essee within the
purvi ew of Section 75-2A-303(4) unless, and then only to the extent that,
enforcenment actually results in a delegation of material performance of the

| essor.

SECTI ON 75-9-408. Restrictions on assignnent of prom ssory notes, health-care-
i nsurance receivables, and certain general intangibles ineffective.

(a) Except as otherw se provided in subsection (b), a termin a prom ssory note
or in an agreenent between an account debtor and a debtor which relates to a
heal t h-care-i nsurance receivable or a general intangible, including a contract,
permt, license, or franchise, and which termprohibits, restricts, or requires
the consent of the person obligated on the prom ssory note or the account
debtor to, the assignnment or transfer of, or creation, attachnent, or
perfection of a security interest in, the prom ssory note, health-care-

i nsurance receivable, or general intangible, is ineffective to the extent that
the term

(1) Would inpair the creation, attachment, or perfection of a security
interest; or

(2) Provides that the assignment or transfer or the creation, attachnent, or
perfection of the security interest may give rise to a default, breach, right
of recoupnent, claim defense, termnation, right of term nation, or renedy
under the prom ssory note, health-care-insurance receivable, or genera

i ntangi bl e.

(b) Subsection (a) applies to a security interest in a paynment intangible or
prom ssory note only if the security interest arises out of a sale of the
paynment intangible or prom ssory note.

(c) Arule of law, statute, or regulation that prohibits, restricts, or
requires the consent of a governnent, governnental body or official, person
obligated on a prom ssory note, or account debtor to the assignnment or transfer
of, or creation of a security interest in, a prom ssory note, health-care-

i nsurance receivable, or general intangible, including a contract, permt,
Iicense, or franchi se between an account debtor and a debtor, is ineffective to
the extent that the rule of |law, statute, or regul ation:

(1) Would inpair the creation, attachment, or perfection of a security
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interest; or

(2) Provides that the assignnment or transfer or the creation, attachnent, or
perfection of the security interest may give rise to a default, breach, right
of recoupnent, claim defense, termnation, right of term nation, or renedy
under the prom ssory note, health-care-insurance receivable, or genera

i ntangi bl e.

(d) To the extent that a termin a pronmissory note or in an agreenent between
an account debtor and a debtor which relates to a health-care-insurance

recei vabl e or general intangible or a rule of law, statute, or regulation
descri bed in subsection (c) would be effective under |aw other than this
article but is ineffective under subsection (a) or (c), the creation,
attachment, or perfection of a security interest in the prom ssory note,

heal t h-care-i nsurance receivable, or general intangible:

(1) I's not enforceabl e agai nst the person obligated on the proni ssory note or
t he account debtor;

(2) Does not inpose a duty or obligation on the person obligated on the
prom ssory note or the account debtor

(3) Does not require the person obligated on the prom ssory note or the account
debtor to recognize the security interest, pay or render perfornmance to the
secured party, or accept paynent or performance fromthe secured party;

(4) Does not entitle the secured party to use or assign the debtor's rights
under the prom ssory note, health-care-insurance receivable, or genera

i ntangi ble, including any related information or materials furnished to the
debtor in the transaction giving rise to the prom ssory note, health-care-

i nsurance receivable, or general intangible;

(5) Does not entitle the secured party to use, assign, possess, or have access
to any trade secrets or confidential information of the person obligated on the
prom ssory note or the account debtor; and

(6) Does not entitle the secured party to enforce the security interest in the
prom ssory note, health-care-insurance receivable, or general intangible.

(e) This section prevails over any inconsistent provision of an existing or
future statute, rule or regulation of this state unless the provision is
contained in a statute of this state, refers expressly to this section, and
states that the provision prevails over this section.

SECTI ON 75-9-409. Restrictions on assignnment of letter-of-credit rights
i neffective.

(a) Atermin aletter of credit or a rule of law, statute, regul ation, custom
or practice applicable to the letter of credit which prohibits, restricts, or
requi res the consent of an applicant, issuer, or nom nated person to a
beneficiary's assignnent of or creation of a security interest in a letter-of-
credit right is ineffective to the extent that the termor rule of |aw,
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statute, regulation, custom or practice:

(1) Would inpair the creation, attachnent, or perfection of a security interest
inthe letter-of -credit right; or

(2) Provides that the assignment or the creation, attachnent, or perfection of
the security interest may give rise to a default, breach, right of recoupnent,
claim defense, termnation, right of termnation, or renedy under the letter-
of-credit right.

(b) To the extent that a termin a letter of credit is ineffective under
subsection (a) but would be effective under |aw other than this article or a
customor practice applicable to the letter of credit, to the transfer of a
right to draw or ot herw se demand performance under the letter of credit, or to
the assignnent of a right to proceeds of the letter of credit, the creation,
attachnment, or perfection of a security interest inthe letter-of-credit right:

(1) I's not enforceabl e against the applicant, issuer, nom nated person, or
transferee beneficiary;

(2) Inposes no duties or obligations on the applicant, issuer, nom nated
person, or transferee beneficiary; and

(3) Does not require the applicant, issuer, nom nated person, or transferee

beneficiary to recognize the security interest, pay or render performance to
the secured party, or accept paynent or other performance fromthe secured

party.
PART 5
FI LI NG
SUBPART 1. FILING OFFI CE; CONTENTS AND
EFFECTI VENESS OF FI NANCI NG STATEMENT
SECTI ON 75-9-501. Filing office.
(a) Except as otherw se provided in subsection (b), if the local Iaw of this
state governs perfection of a security interest or agricultural lien, the
office in which to file a financing statenent to perfect the security interest

or agricultural lien is:

(1) The office designated for the filing or recording of a record of a nortgage
on the related real property, if:

(A) The collateral is as-extracted collateral or tinber to be cut; or

(B) The financing statenent is filed as a fixture filing and the collateral is
goods that are or are to becone fixtures; or
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(2) The O fice of the Secretary of State in all other cases, including a case
in which the collateral is goods that are or are to becone fixtures and the
financing statenent is not filed as a fixture filing.

(b) The office in which to file a financing statenent to perfect a security
interest in collateral, including fixtures, of a transmtting utility is the
O fice of the Secretary of State. The financing statenent also constitutes a
fixture filing as to the collateral indicated in the financing statenent which
is or is to becone fixtures.

SECTI ON 75-9-502. Contents of financing statenent; record of nortgage as
financing statenent; time of filing financing statenent.

(a) Subject to subsection (b), a financing statenent is sufficient only if it:
(1) Provides the nane of the debtor;

(2) Provides the nane of the secured party or a representative of the secured
party; and

(3) Indicates the collateral covered by the financing statenent.

(b) Except as otherw se provided in Section 75-9-501(b), to be sufficient, a
financing statenent that covers as-extracted collateral or tinber to be cut, or
which is filed as a fixture filing and covers goods that are or are to becone
fixtures, nust satisfy subsection (a) and al so:

(1) Indicate that it covers this type of collateral;
(2) Indicate that it is to be filed for record in the real property records;

(3) Provide a description of the real property to which the collateral is
related sufficient to give constructive notice of a nortgage under the | aw of
this state if the description were contained in a record of the nortgage of the
real property; and

(4) If the debtor does not have an interest of record in the real property,
provi de the nane of a record owner

(c) Arecord of a nortgage is effective, fromthe date of recording, as a
financing statenent filed as a fixture filing or as a financing statenent
covering as-extracted collateral or tinber to be cut only if:

(1) The record indicates the goods or accounts that it covers;

(2) The goods are or are to becone fixtures related to the real property
described in the record or the collateral is related to the real property
described in the record and is as-extracted collateral or tinber to be cut;

(3) The record satisfies the requirenents for a financing statenment in this
section other than an indication that it is to be filed in the real property
records; and
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(4) The record is duly recorded.

(d) A financing statement nay be filed before a security agreenent is made or a
security interest otherw se attaches.

SECTI ON 75-9-503. Nanme of debtor and secured party.

(a) A financing statenent sufficiently provides the nane of the debtor:

(1) If the debtor is a registered organi zation, only if the financing statenent
provi des the nanme of the debtor indicated on the public record of the debtor's

jurisdiction of organization which shows the debtor to have been organi zed;

(2) If the debtor is a decedent's estate, only if the financing statenent
provi des the nanme of the decedent and indicates that the debtor is an estate;

(3) If the debtor is a trust or a trustee acting with respect to property held
intrust, only if the financing statenent:

(A) Provides the nane specified for the trust in its organic docunents or, if
no nanme i s specified, provides the name of the settlor and additiona
information sufficient to distinguish the debtor fromother trusts having one
or nore of the sanme settlors; and

(B) Indicates, in the debtor's nane or otherw se, that the debtor is a trust or
is atrustee acting with respect to property held in trust; and

(4) In other cases:

(A) If the debtor has a nane, only if it provides the individual or
organi zati onal nanme of the debtor; and

(B) If the debtor does not have a nane, only if it provides the nanmes of the
partners, nmenbers, associates, or other persons conprising the debtor.

(b) A financing statenment that provides the nane of the debtor in accordance
wi th subsection (a) is not rendered ineffective by the absence of:

(1) A trade nane or other name of the debtor; or

(2) Unless required under subsection (a)(4)(B), nanes of partners, nenbers,
associ ates, or other persons conprising the debtor.

(c) A financing statenent that provides only the debtor's trade name does not
sufficiently provide the nane of the debtor.

(d) Failure to indicate the representative capacity of a secured party or
representative of a secured party does not affect the sufficiency of a
fi nanci ng statenent.

(e) A financing statenent may provide the name of nore than one (1) debtor and
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t he nane of nore than one (1) secured party.

SECTI ON 75-9-504. Indication of collateral. A financing statement sufficiently
indicates the collateral that it covers if the financing statenent provides:

(1) A description of the collateral pursuant to Section 75-9-108; or

(2) An indication that the financing statenent covers all assets or al
personal property.

SECTI ON 75-9-505. Filing and conpliance with other statutes and treaties for
consi gnnents, |eases, other bailnents, and other transactions.

(a) A consignor, lessor, or other bailor of goods, a licensor, or a buyer of a
paynment intangible or prom ssory note may file a financing statenent, or may
conply with a statute or treaty described in Section 75-9-311(a), using the
terms "consignor," "consignee," "lessor," "lessee," "bailor," "bailee,"
"licensor,"” "licensee," "owner," "registered owner," "buyer," "seller," or
words of simlar inport, instead of the terns "secured party" and "debtor."

(b) This part applies to the filing of a financing statenent under subsection
(a) and, as appropriate, to conpliance that is equivalent to filing a financing
stat enent under Section 75-9-311(b), but the filing or conpliance is not of
itself a factor in determ ning whether the collateral secures an obligation. If
it is determ ned for another reason that the collateral secures an obligation,
a security interest held by the consignor, |essor, bailor, |icensor, owner, or
buyer which attaches to the collateral is perfected by the filing or
conpl i ance.

SECTI ON 75-9-506. Effect of errors or om SSions.

(a) A financing statenent substantially satisfying the requirenents of this
part is effective, even if it has mnor errors or om ssions, unless the errors
or om ssions nmake the financing statenent seriously m sl eading.

(b) Except as otherw se provided in subsection (c), a financing statenent that
fails sufficiently to provide the nane of the debtor in accordance with Section
75-9-503(a) is seriously m sl eading.

(c) If a search of the records of the filing office under the debtor's correct
name, using the filing office's standard search logic, if any, would disclose a
financing statenent that fails sufficiently to provide the nane of the debtor
in accordance with Section 75-9-503(a), the nane provi ded does not nake the
financing statenent seriously m sl eading.

(d) For purposes of Section 75-9-508(b), the "debtor's correct nane" in
subsection (c) neans the correct nanme of the new debtor.

SECTI ON 75-9-507. Effect of certain events on effectiveness of financing
st at ement .

(a) Afiled financing statenent remains effective with respect to coll ateral
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that is sold, exchanged, |eased, |licensed, or otherw se disposed of and in
which a security interest or agricultural lien continues, even if the secured
party knows of or consents to the disposition.

(b) Except as otherw se provided in subsection (c) and Section 75-9-508, a
financing statenment is not rendered ineffective if, after the financing
statenent is filed, the information provided in the financing statenment becones
seriously m sl eading under Section 75-9-506.

(c) If a debtor so changes its nanme that a filed financing statenment becones
seriously m sl eadi ng under Section 75-9-506:

(1) The financing statenent is effective to perfect a security interest in
collateral acquired by the debtor before, or within four (4) nonths after, the
change; and

(2) The financing statenent is not effective to perfect a security interest in
coll ateral acquired by the debtor nore than four (4) nonths after the change,
unl ess an anmendnment to the financing statenent which renders the financing
statenent not seriously msleading is filed within four (4) nonths after the
change.

SECTI ON 75-9-508. Effectiveness of financing statenent if new debtor becones
bound by security agreenent.

(a) Except as otherwi se provided in this section, a filed financing statenent
nam ng an original debtor is effective to perfect a security interest in
collateral in which a new debtor has or acquires rights to the extent that the
financi ng statenent woul d have been effective had the original debtor acquired
rights in the collateral.

(b) If the difference between the nane of the original debtor and that of the
new debtor causes a filed financing statenent that is effective under
subsection (a) to be seriously m sl eadi ng under Section 75-9-506

(1) The financing statenent is effective to perfect a security interest in
collateral acquired by the new debtor before, and within four (4) nonths after,
t he new debt or beconmes bound under Section 75-9-203(d); and

(2) The financing statenent is not effective to perfect a security interest in
coll ateral acquired by the new debtor nore than four (4) nonths after the new
debt or becones bound under Section 75-9-203(d) unless an initial financing
statenent providing the name of the new debtor is filed before the expiration
of that tine.

(c) This section does not apply to collateral as to which a filed financing
statenent remains effective against the new debtor under Section 75-9-507(a).

SECTI ON 75-9-509. Persons entitled to file a record.

(a) A person may file an initial financing statenent, amendnment that adds
col |l ateral covered by a financing statenment, or anendnent that adds a debtor to
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a financing statenment only if:

(1) The debtor authorizes the filing in an authenticated record or pursuant to
subsection (b) or (c); or

(2) The person holds an agricultural |ien that has becone effective at the tine
of filing and the financing statenent covers only collateral in which the
person holds an agricultural |ien.

(b) By authenticating or becom ng bound as debtor by a security agreenent, a
debtor or new debtor authorizes the filing of an initial financing statenent,
and an anmendnent, covering:

(1) The collateral described in the security agreenent; and

(2) Property that beconmes coll ateral under Section 75-9-315(a)(2), whether or
not the security agreenent expressly covers proceeds.

(c) By acquiring collateral in which a security interest or agricultural lien
conti nues under Section 75-9-315(a)(1), a debtor authorizes the filing of an
initial financing statenent, and an anmendnent, covering the collateral and
property that becomes coll ateral under Section 75-9-315(a)(2).

(d) A person may file an anendnent other than an anendnent that adds collatera
covered by a financing statenent or an anendnent that adds a debtor to a
financing statenment only if:

(1) The secured party of record authorizes the filing; or

(2) The anmendnent is a termnation statenent for a financing statenent as to
whi ch the secured party of record has failed to file or send a term nation
statenent as required by Section 75-9-513(a) or (c), the debtor authorizes the
filing, and the term nation statenent indicates that the debtor authorized it
to be filed.

(e) If there is nore than one (1) secured party of record for a financing
statenent, each secured party of record nmay authorize the filing of an
amendnent under subsection (d).

SECTI ON 75-9-510. Effectiveness of filed record.

(a) Afiled record is effective only to the extent that it was filed by a
person that may file it under Section 75-9-5009.

(b) A record authorized by one (1) secured party of record does not affect the
financing statenent with respect to anot her secured party of record.

(c) A continuation statenment that is not filed within the six-nonth period
prescribed by Section 75-9-515(d) is ineffective.

SECTI ON 75-9-511. Secured party of record.
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(a) A secured party of record with respect to a financing statenent is a person
whose nane is provided as the nane of the secured party or a representative of
the secured party in an initial financing statenent that has been filed. If an
initial financing statenent is filed under Section 75-9-514(a), the assignee
named in the initial financing statenent is the secured party of record with
respect to the financing statenent.

(b) I'f an amendnent of a financing statenment which provides the nane of a
person as a secured party or a representative of a secured party is filed, the
person naned in the anendnent is a secured party of record. If an anmendnent is
filed under Section 75-9-514(b), the assignee naned in the anendnent is a
secured party of record.

(c) A person renmmins a secured party of record until the filing of an anmendnent
of the financing statenment which del etes the person.

SECTI ON 75-9-512. Amendnent of financing statenent.

(a) Subject to Section 75-9-509, a person nmay add or delete collateral covered
by, continue or term nate the effectiveness of, or, subject to subsection (e),

ot herwi se anend the information provided in, a financing statenent by filing an
amendnment that:

(1) ldentifies, by its file nunber, the initial financing statenent to which
t he anendnent rel ates; and

(2) If the amendnent relates to an initial financing statement filed for record
inafiling office described in Section 75-9-501(a)(1), provides the date that
the initial financing statement was filed for record and the information
specified in Section 75-9-502(b).

(b) Except as otherw se provided in Section 75-9-515, the filing of an
amendnment does not extend the period of effectiveness of the financing
st at ement .

(c) A financing statenent that is anmended by an anmendnent that adds coll ateral
is effective as to the added collateral only fromthe date of the filing of the
amendnent .

(d) A financing statenent that is anended by an anendnent that adds a debtor is
effective as to the added debtor only fromthe date of the filing of the
amendnent .

(e) An anendnent is ineffective to the extent it:

(1) Purports to delete all debtors and fails to provide the nane of a debtor to
be covered by the financing statenent; or

(2) Purports to delete all secured parties of record and fails to provide the
nane of a new secured party of record.

SECTI ON 75-9-513. Term nati on st atenent.
10/9/2001



SB2626 (As Sent to Governor) - 2001 Regular Session Page 73

(a) A secured party shall cause the secured party of record for a financing
statement to file a term nation statenent for the financing statenment if the
financi ng statenent covers consuner goods and:

(1) There is no obligation secured by the collateral covered by the financing
statenent and no commtnent to nake an advance, incur an obligation, or
ot herwi se give val ue; or

(2) The debtor did not authorize the filing of the initial financing statenent.

(b) To conply with subsection (a), a secured party shall cause the secured
party of record to file the term nation statenent:

(1) Wthin one (1) nonth after there is no obligation secured by the coll ateral
covered by the financing statenent and no commtnent to nmake an advance, incur
an obligation, or otherw se give val ue; or

(2) If earlier, within twenty (20) days after the secured party receives an
aut henti cated demand from a debt or.

(c) I'n cases not governed by subsection (a), within twenty (20) days after a
secured party receives an authenticated denmand froma debtor, the secured party
shal | cause the secured party of record for a financing statement to send to
the debtor a termnation statenent for the financing statenent or file the
termnation statenent in the filing office if:

(1) Except in the case of a financing statenent covering accounts or chattel
paper that has been sold or goods that are the subject of a consignnent, there
is no obligation secured by the collateral covered by the financing statenent
and no comm tnent to make an advance, incur an obligation, or otherw se give
val ue;

(2) The financing statenent covers accounts or chattel paper that has been sold
but as to which the account debtor or other person obligated has discharged its
obl i gati on;

(3) The financing statenment covers goods that were the subject of a consignnent
to the debtor but are not in the debtor's possession; or

(4) The debtor did not authorize the filing of the initial financing statenent.

(d) Except as otherw se provided in Section 75-9-510, upon the filing of a
term nation statenent with the filing office, the financing statenment to which
the term nation statenent rel ates ceases to be effective. Except as otherw se
provided in Section 75-9-510, for purposes of Sections 75-9-519(g), 75-9-522(a)
and 75-9-523(c), the filing with the filing office of a term nation statenent
relating to a financing statenment that indicates that the debtor is a
transmtting utility also causes the effectiveness of the financing statenent
to | apse.

SECTI ON 75-9-514. Assignnment of powers of secured party of record.
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(a) Except as otherw se provided in subsection (c), an initial financing
statenent may reflect an assignnent of all of the secured party's power to
aut horize an anendnent to the financing statenent by providing the name and
mai | i ng address of the assignee as the nane and address of the secured party.

(b) Except as otherw se provided in subsection (c), a secured party of record
may assign of record all or part of its power to authorize an anendnent to a
financing statenent by filing in the filing office an anmendnent of the
financing statenment which:

(1) ldentifies, by its file nunber, the initial financing statenent to which it
rel at es;

(2) Provides the nane of the assignor; and
(3) Provides the nane and mailing address of the assignee.

(c) An assignment of record of a security interest in a fixture covered by a
record of a nortgage which is effective as a financing statenent filed as a
fixture filing under Section 75-9-502(c) may be nade only by an assi gnnment of
record of the nortgage in the manner provided by |aw of this state other than
t he Uni f orm Commerci al Code.

SECTI ON 75-9-515. Duration and effectiveness of financing statenent; effect of
| apsed financing statenent.

(a) Except as otherw se provided in subsections (b), (e), (f), and (g), a filed
financing statenent is effective for a period of five (5) years after the date
of filing.

(b) Except as otherw se provided in subsections (e), (f), and (g), an initia
financing statenent filed in connection with a public-finance transaction or
manuf act ur ed- home transaction is effective for a period of thirty (30) years
after the date of filing if it indicates that it is filed in connection with a
public-finance transacti on or nmanufactured-hone transaction.

(c) The effectiveness of a filed financing statenment | apses on the expiration
of the period of its effectiveness unless before the |apse a continuation
statenent is filed pursuant to subsection (d). Upon | apse, a financing
statenent ceases to be effective and any security interest or agricultural lien
that was perfected by the financing statenent becones unperfected, unless the
security interest is perfected otherwise. If the security interest or
agricultural lien beconmes unperfected upon | apse, it is deened never to have
been perfected as agai nst a purchaser of the collateral for val ue.

(d) A continuation statenent may be filed only within six (6) nonths before the
expiration of the five-year period specified in subsection (a) or the thirty-
year period specified in subsection (b), whichever is applicable.

(e) Except as otherw se provided in Section 75-9-510, upon tinmely filing of a
continuation statenent, the effectiveness of the initial financing statenent
continues for a period of five (5) years commencing on the day on which the
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financing statenent woul d have becone ineffective in the absence of the filing.
Upon the expiration of the five-year period, the financing statenent |apses in
t he sane manner as provided in subsection (c), unless, before the |apse,

anot her continuation statenent is filed pursuant to subsection (d). Succeeding
continuation statenments may be filed in the sane manner to continue the

ef fectiveness of the initial financing statenent.

(f) If a debtor is a transmtting utility and a filed financing statenent so
i ndi cates, the financing statenent is effective until a term nation statenent
is filed.

(g) Arecord of a nortgage that is effective as a financing statement filed as
a fixture filing under Section 75-9-502(c) renmains effective as a financing
statenent filed as a fixture filing until the nortgage is released or satisfied
of record or its effectiveness otherwise termnates as to the real property.

SECTI ON 75-9-516. Wat constitutes filing; effectiveness of filing.

(a) Except as otherw se provided in subsection (b), comrunication of a record
to a filing office and tender of the filing fee or acceptance of the record by
the filing office constitutes filing.

(b) Filing does not occur with respect to a record that a filing office refuses
to accept because:

(1) The record is not comuni cated by a nethod or nedi um of conmunication
authorized by the filing office;

(2) An anount equal to or greater than the applicable filing fee is not
t ender ed;

(3) The filing office is unable to index the record because:

(A) In the case of an initial financing statenent, the record does not provide
a nane for the debtor;

(B) I'n the case of an anendnent or correction statenent, the record:

(i) Does not identify the initial financing statement as required by Section
75-9-512 or 75-9-518, as applicable; or

(ii) ldentifies an initial financing statenent whose effectiveness has | apsed
under Section 75-9-515;

(© In the case of an initial financing statenent that provides the nanme of a
debtor identified as an individual or an anendnent that provides a nane of a
debtor identified as an individual which was not previously provided in the
financing statenent to which the record relates, the record does not identify
t he debtor's | ast nanme; or

(D) In the case of a record filed, or filed for record, in the filing office
described in Section 75-9-501(a)(1), the record does not provide a sufficient
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description of the real property to which it rel ates;

(4) I'n the case of an initial financing statenent or an amendnent that adds a
secured party of record, the record does not provide a nane and mailing address
for the secured party of record;

(5) In the case of an initial financing statenment or an anendnent that provides
a nane of a debtor which was not previously provided in the financing statenent
to which the anendnent rel ates, the record does not:

(A) Provide a mailing address for the debtor;
(B) Indicate whether the debtor is an individual or an organization; or

(© If the financing statenent indicates that the debtor is an organization,
provi de:

(1) Atype of organization for the debtor;
(i) Ajurisdiction of organization for the debtor; or

(i) An organi zational identification nunber for the debtor or indicate that
t he debtor has none;

(6) In the case of an assignnent reflected in an initial financing statenent
under Section 75-9-514(a) or an anendnent filed under Section 75-9-514(b), the
record does not provide a nane and mailing address for the assignee; or

(7) I'n the case of a continuation statenent, the record is not filed within the
six-nonth period prescribed by Section 75-9-515(d).

(c) For purposes of subsection (b):

(1) A record does not provide information if the filing office is unable to
read or deci pher the information; and

(2) Arecord that does not indicate that it is an amendnent or identify an
initial financing statenent to which it relates, as required by Section 75-9-
512, 75-9-514 or 75-9-518, is an initial financing statenent.

(d) Arecord that is communicated to the filing office with tender of the
filing fee, but which the filing office refuses to accept for a reason other
than one set forth in subsection (b), is effective as a filed record except as
agai nst a purchaser of the collateral which gives value in reasonable reliance
upon the absence of the record fromthe files.

SECTI ON 75-9-517. Effect of indexing errors. The failure of the filing office
to index a record correctly does not affect the effectiveness of the filed
record.

SECTI ON 75-9-518. C aimconcerning inaccurate or wongfully filed record.
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(a) A person may file in the filing office a correction statenent with respect

to a record indexed there under the person's nane if the person believes that
the record is inaccurate or was wongfully fil ed.

(b) A correction statenent mnust:

(1) ldentify the record to which it relates by:

(A) The file nunber assigned to the initial financing statement to which the
record relates; and

(B) If the correction statenent relates to a record filed for record in a
filing office described in Section 75-9-501(a)(1), the date that the initia
financing statenment was filed for record and the information specified in
Section 75-9-502(b);

(2) Indicate that it is a correction statenent; and

(3) Provide the basis for the person's belief that the record is inaccurate and
i ndi cate the manner in which the person believes the record should be anended
to cure any inaccuracy or provide the basis for the person's belief that the
record was wongfully filed.

(c) The filing of a correction statenent does not affect the effectiveness of
an initial financing statenment or other filed record.

SUBPART 2. DUTI ES AND OPERATI ON OF FI LI NG OFFI CE

SECTI ON 75-9-519. Nunbering, naintaining, and indexing records; conmunicating
i nformati on provided in records.

(a) For each record filed in a filing office, the filing office shall:
(1) Assign a unique nunber to the filed record;

(2) Create a record that bears the nunber assigned to the filed record and the
date and tine of filing;

(3) Maintain the filed record for public inspection; and
(4) Index the filed record in accordance with subsections (c), (d), and (e).

(b) Except as provided in subsection (i), a file nunber assigned after January
1, 2002, nust include a digit that:

(1) I's mathematically derived fromor related to the other digits of the file
nunber; and

(2) Aids the filing office in determ ning whether a nunber comruni cated as the
file nunber includes a single-digit or transpositional error.

10/9/2001



SB2626 (As Sent to Governor) - 2001 Regular Session Page 78

(c) Except as otherw se provided in subsections (d) and (e), the filing office
shal | :

(1) Index an initial financing statenment according to the nanme of the debtor
and index all filed records relating to the initial financing statenent in a
manner that associates with one another an initial financing statenent and al
filed records relating to the initial financing statenent; and

(2) I'ndex a record that provides a nane of a debtor which was not previously
provided in the financing statement to which the record relates al so accordi ng
to the nanme that was not previously provided.

(d) If a financing statenent is filed as a fixture filing or covers as-
extracted collateral or tinber to be cut, it nust be filed for record and the
filing office shall index it:

(1) Under the nanes of the debtor and of each owner of record shown on the
financing statenent as if they were the nortgagors under a nortgage of the rea
property described; and

(2) To the extent that the law of this state provides for indexing of records
of nortgages under the name of the nortgagee, under the name of the secured
party as if the secured party were the nortgagee thereunder, or, if indexing is
by description, as if the financing statenment were a record of a nortgage of
the real property descri bed.

(e) If afinancing statenent is filed as a fixture filing or covers as-
extracted collateral or tinber to be cut, the filing office shall index an
assignnent filed under Section 75-9-514(a) or an anendnent filed under Section
75-9-514(b):

(1) Under the nane of the assignor as grantor; and
(2) To the extent that the law of this state provides for indexing a record of

t he assignnent of a nortgage under the nanme of the assignee, under the nane of
t he assignee.

(f) The filing office shall maintain a capability:

(1) To retrieve a record by the nanme of the debtor and:

(A) If the filing office is described in Section 75-9-501(a)(1), by the file
nunber assigned to the initial financing statenment to which the record rel ates
and the date and time that the record was filed for record; or

(B) If the filing office is described in Section 75-9-501(a)(2), by the file
nunber assigned to the initial financing statenent to which the record rel ates;

and

(2) To associate and retrieve with one another an initial financing statenent
and each filed record relating to the initial financing statenent.
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(g) The filing office may not renove a debtor's nane fromthe index until one
(1) year after the effectiveness of a financing statenent nam ng the debtor
| apses under Section 75-9-515 with respect to all secured parties of record.

(h) Except as provided in subsection (i), the filing office shall performthe
acts required by subsections (a) through (e) at the time and in the nmanner
prescribed by filing-office rule, but not later than two (2) business days
after the filing office receives the record in question.

(i) Subsections (b) and (h) do not apply to a filing office described in
Section 75-9-501(a)(1).

SECTI ON 75-9-520. Acceptance and refusal to accept record.

(a) Afiling office shall refuse to accept a record for filing for a reason set
forth in Section 75-9-516(b) and may refuse to accept a record for filing only
for a reason set forth in Section 75-9-516(Db).

(b) If afiling office refuses to accept a record for filing, it shal

comuni cate to the person that presented the record the fact of and reason for
the refusal and the date and tinme the record would have been filed had the
filing office accepted it. The communi cation nmust be nade at the tine and in

t he manner prescribed by filing-office rule but, in the case of a filing office
described in Section 75-9-501(a)(1), in no event nore than two (2) business
days after the filing office receives the record.

(c) Afiled financing statenent satisfying Section 75-9-502(a) and (b) is
effective, even if the filing office is required to refuse to accept it for
filing under subsection (a). However, Section 75-9-338 applies to a filed
financing statenment providing information described in Section 75-9-516(b)(5)
which is incorrect at the time the financing statenment is fil ed.

(d) If arecord communicated to a filing office provides information that
relates to nore than one (1) debtor, this part applies as to each debtor
separately.

SECTI ON 75-9-521. Uniformformof witten financing statenment and anendnent.

(a) Afiling office that accepts witten records nmay not refuse to accept a
witten initial financing statement in the formand format set forth in the
final official text of the 1999 revisions to Article 9 of the Uniform
Comrerci al Code pronul gated by The Anerican Law Institute and the Nationa
Conf erence of Conmm ssioners on Uniform State Laws, except for a reason set
forth in Section 75-9-516(b).

(b) Afiling office that accepts witten records nmay not refuse to accept a
witten record in the formand format set forth in the final official text of
the 1999 revisions to Article 9 of the Uniform Comrercial Code pronul gated by
The American Law Institute and the National Conference of Conm ssioners on
Uniform State Laws, except for a reason set forth in Section 75-9-516(b).

SECTI ON 75-9-522. Mai ntenance and destruction of records.
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(a) The filing office shall maintain a record of the information provided in a
filed financing statement for at |east one (1) year after the effectiveness of
the financing statenent has | apsed under Section 75-9-515 with respect to all
secured parties of record. The record nust be retrievable by using the nanme of
t he debtor and:

(1) If the record was filed or recorded in the filing office described in
Section 75-9-501(a)(1), by using the file nunber assigned to the initia
financing statenent to which the record relates and the date that the record
was filed for record; or

(2) If the record was filed in the filing office described in Section 75-9-501
(a)(2), by using the file nunber assigned to the initial financing statenent to
whi ch the record rel ates.

(b) Except to the extent that a statute governing disposition of public records
provi des otherwi se, the filing office imediately may destroy any witten
record evidencing a financing statenent. However, if the filing office destroys
a witten record, it shall maintain another record of the financing statenent
whi ch conplies with subsection (a).

SECTI ON 75-9-523. Information fromfiling office; sale or Iicense of records.

(a) If a person that files a witten record requests an acknow edgnment of the
filing, the filing office shall send to the person an imge of the record
showi ng the nunber assigned to the record pursuant to Section 75-9-519(a) (1)
and the date and tine of the filing of the record. However, if the person
furni shes a copy of the record to the filing office, the filing office may

I nst ead:

(1) Note upon the copy the nunber assigned to the record pursuant to Section
75-9-519(a) (1) and the date and tine of the filing of the record; and

(2) Send the copy to the person.

(b) If a person files a record other than a witten record, the filing office
shal | communicate to the person an acknow edgnent that provides:

(1) The information in the record,
(2) The nunber assigned to the record pursuant to Section 75-9-519(a)(1); and
(3) The date and tinme of the filing of the record.

(c) The filing office shall comuni cate or otherw se nmake available in a record
the following information to any person that requests it:

(1) Whether there is on file on a date and tine specified by the filing office,
but not a date earlier than three (3) business days before the filing office
recei ves the request, any financing statenment that:

(A) Designates a particular debtor or, if the request so states, designates a
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particul ar debtor at the address specified in the request;

(B) Has not | apsed under Section 75-9-515 with respect to all secured parties
of record; and

(O If the request so states, has |apsed under Section 75-9-515 and a record of
which is maintained by the filing office under Section 75-9-522(a);

(2) The date and tinme of filing of each financing statenent; and
(3) The information provided in each financing statenent.

(d) I'n conplying with its duty under subsection (c), the filing office nmay
comuni cate information in any nedium However, if requested, the filing office
shal | comruni cate information by issuing its witten certificate or, if so
requested in witing, a record that can be admtted into evidence in the courts
of this state without extrinsic evidence of its authenticity.

(e) The filing office shall performthe acts required by subsections (a)
through (d) at the tinme and in the manner prescribed by filing-office rule,
but, in the case of a filing office described in Section 75-9-501(a)(2), not
|ater than two (2) business days after the filing office receives the request.

(f) At least weekly, the filing office shall offer to sell or license to the
public on a nonexclusive basis, in bulk, copies of all records filed in it
under this part, in every nediumfromtine to tine available to the filing
of fice. This subsection shall apply only to records filed in a filing office
described in Section 75-9-501(a)(2).

SECTI ON 75-9-524. Delay by filing office. Delay by the filing office beyond a
time limt prescribed by this part is excused if:

(1) The delay is caused by interruption of conmunication or comnputer
facilities, war, energency conditions, failure of equipnent, or other
ci rcunst ances beyond control of the filing office; and

(2) The filing office exercises reasonable diligence under the circunstances.
SECTI ON 75- 9-525. Fees.
[Unti| Decenber 31, 2007, this section shall read as follows:]

(a) Except as otherw se provided in subsection (e), the fee for filing and

i ndexing a record under this part, other than an initial financing statenent of
the kind described in subsection (b) is the anobunt specified in subsection (c),
i f applicable, plus:

(1) Ten Dollars ($10.00) if the record is comunicated in witing and is in the
standard form prescribed by the Secretary of State;

(2) Thirteen Dollars ($13.00) if the record is comunicated in witing and is
not in the standard form prescribed by the Secretary of State; and

10/9/2001



SB2626 (As Sent to Governor) - 2001 Regular Session Page 82

(3) Eight Dollars ($8.00) if the record is comuni cated by anot her nedi um
aut hori zed by filing-office rule.

(b) Except as otherw se provided in subsection (e), the fee for filing and
indexing an initial financing statenent of the follow ng kind is the anount
specified in subsection (c), if applicable, plus:

(1) Thirteen Dollars ($13.00) if the financing statement indicates that it is
filed in connection with a public-finance transaction;

(2) Ten Dollars ($10.00) if the financing statenent indicates that it is filed
in connection with a nmanufactured-hone transaction.

(c) Except as otherw se provided in subsection (e), if a record is comruni cated
in witing, the fee for each additional debtor nane nore than one (1) required
to be indexed is Four Dollars ($4.00).

(d) The fee for responding to a request for information fromthe filing office,
including for issuing a certificate show ng whether there is on file any
financing statenent nam ng a particular debtor, is:

(1) Five Dollars ($5.00) if the request is communicated in witing on the
standard form prescribed by the Secretary of State;

(2) Ten Dollars ($10.00) if the request is comunicated in witing and is not
in the standard form prescribed by the Secretary of State;

(3) Three Dollars ($3.00) if the request is comunicated by anot her nedi um
aut hori zed by filing-office rule; and

(4) An additional fee of Two Dollars ($2.00) shall be paid by the requesting
party for each financing statenent listed on the filing officer's certificate,
t he aggregate of which shall be billed to the requesting party at the tine the
filing officer's certificate is issued.

(e) This section does not require a fee to the chancery clerk with respect to a
record of a nortgage which is effective as a financing statenent filed as a
fixture filing or as a financing statenent covering as-extracted collateral or
timber to be cut under Section 75-9-502(c). However, the recording and
satisfaction fees to the chancery clerk that otherw se woul d be applicable
under Section 25-7-9 to the record of the nortgage apply.

SECTI ON 75- 9-525. Fees.
[ From and after Decenber 31, 2007, this section shall read as follows:]

(a) Except as otherw se provided in subsection (e), the fee for filing and

i ndexing a record under this part, other than an initial financing statenent of
t he kind described in subsection (b) is the anount specified in subsection (c),
i f applicable, plus:

(1) Five Dollars ($5.00) if the record is comunicated in witing and is in the
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standard form prescribed by the Secretary of State;

(2) Eight Dollars ($8.00) if the record is comunicated in witing and i s not
in the standard form prescribed by the Secretary of State; and

(3) Three Dollars ($3.00) if the record is comuni cated by anot her nedi um
aut hori zed by filing-office rule.

(b) Except as otherw se provided in subsection (e), the fee for filing and
indexing an initial financing statenent of the follow ng kind is the anount
specified in subsection (c), if applicable, plus:

(1) Eight Dollars ($8.00) if the financing statenent indicates that it is filed
in connection wth a public-finance transaction;

(2) Five Dollars ($5.00) if the financing statenent indicates that it is filed
in connection with a nmanufactured-hone transaction.

(c) Except as otherw se provided in subsection (e), if a record is conmuni cated
in witing, the fee for each additional debtor nane nore than one (1) required
to be indexed is Four Dollars ($4.00).

(d) The fee for responding to a request for information fromthe filing office,
including for issuing a certificate show ng whether there is on file any
financing statenent nam ng a particul ar debtor, is:

(1) Five Dollars ($5.00) if the request is comunicated in witing on the
standard form prescribed by the Secretary of State;

(2) Ten Dollars ($10.00) if the request is comunicated in witing and i s not
in the standard form prescribed by the Secretary of State;

(3) Three Dollars ($3.00) if the request is comuni cated by another nedi um
aut hori zed by filing-office rule; and

(4) An additional fee of Two Dollars ($2.00) shall be paid by the requesting
party for each financing statenent |isted on the filing officer's certificate,
t he aggregate of which shall be billed to the requesting party at the tine the
filing officer's certificate is issued.

(e) This section does not require a fee to the chancery clerk with respect to a
record of a nortgage which is effective as a financing statenent filed as a
fixture filing or as a financing statenment covering as-extracted collateral or
ti mber to be cut under Section 75-9-502(c). However, the recording and
satisfaction fees to the chancery clerk that otherw se would be applicable
under Section 25-7-9 to the record of the nortgage apply.

SECTI ON 75-9-526. Filing-office rules.

(a) The Secretary of State shall adopt and publish rules to inplenent this
article. The filing-office rules nust be:

10/9/2001



SB2626 (As Sent to Governor) - 2001 Regular Session Page 84
(1) Consistent with this article; and

(2) Adopted and published in accordance with the M ssissippi Adm nistrative
Procedures Act.

(b) To keep the filing-office rules and practices of the filing office in
harmony with the rules and practices of filing offices in other jurisdictions
t hat enact substantially this part, and to keep the technol ogy used by the
filing office conpatible with the technol ogy used by filing offices in other
jurisdictions that enact substantially this part, the Secretary of State, so
far as is consistent wwth the purposes, policies, and provisions of this
article, in adopting, anending, and repealing filing-office rules, shall:

(1) Consult with filing offices in other jurisdictions that enact substantially
this part; and

(2) Consult the nost recent version of the Model Rules promul gated by the
I nternational Association of Corporate Adm nistrators or any successor
or gani zation; and

(3) Take into consideration the rules and practices of, and the technol ogy used
by, filing offices in other jurisdictions that enact substantially this part.

SECTI ON 75-9-527. Duty to report. The Secretary of State shall report annually
on or before January 2 to the Legislature on the operation of the filing
office. The report nust contain a statenent of the extent to which:

(1) The filing-office rules are not in harnony with the rules of filing offices
in other jurisdictions that enact substantially this part and the reasons for
t hese variations; and

(2) The filing-office rules are not in harnony with the nost recent version of
t he Model Rul es pronul gated by the International Association of Corporate

Adm ni strators, or any successor organization, and the reasons for these

vari ations.

PART 6
DEFAULT

SUBPART 1. DEFAULT AND ENFORCEMENT OF SECURI TY | NTEREST

SECTI ON 75-9-601. Rights after default; judicial enforcenment; consignor or
buyer of accounts, chattel paper, paynent intangibles, or prom ssory notes.

(a) After default, a secured party has the rights provided in this part and,
except as otherw se provided in Section 75-9-602, those provided by agreenent
of the parties. A secured party:

(1) May reduce a claimto judgnent, foreclose, or otherw se enforce the claim
security interest, or agricultural lien by any avail able judicial procedure;
and
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(2) If the collateral is docunents, nmay proceed either as to the docunents or
as to the goods they cover.

(b) A secured party in possession of collateral or control of collateral under
Section 75-9-104, 75-9-105, 75-9-106, or 75-9-107 has the rights and duties
provided in Section 75-9-207.

(c) The rights under subsections (a) and (b) are cumul ative and may be
exerci sed sinultaneously.

(d) Except as otherw se provided in subsection (g) and Section 75-9-605, after
default, a debtor and an obligor have the rights provided in this part and by
agreenent of the parties.

(e) If a secured party has reduced its claimto judgnment, the lien of any |evy
that may be made upon the collateral by virtue of an execution based upon the
judgnent relates back to the earliest of:

(1) The date of perfection of the security interest or agricultural lien in the
col l ateral

(2) The date of filing a financing statenent covering the collateral; or

(3) Any date specified in a statute under which the agricultural |ien was
creat ed.

(f) A sale pursuant to an execution is a foreclosure of the security interest
or agricultural lien by judicial procedure within the neaning of this section.
A secured party may purchase at the sale and thereafter hold the coll ateral
free of any other requirenents of this article.

(g) Except as otherw se provided in Section 75-9-607(c), this part inposes no
duties upon a secured party that is a consignor or is a buyer of accounts,
chattel paper, paynent intangibles, or prom ssory notes.

SECTI ON 75-9-602. Wi ver and variance of rights and duties. Except as otherw se
provided in Section 75-9-624, to the extent that they give rights to a debtor
or obligor and inpose duties on a secured party, the debtor or obligor may not
wai ve or vary the rules stated in the followng |isted sections:

(1) Section 75-9-207(b)(4)(C, which deals with use and operation of the
collateral by the secured party;

(2) Section 75-9-210, which deals with requests for an accounting and requests
concerning a list of collateral and statenment of account;

(3) Section 75-9-607(c), which deals with collection and enforcenent of
col | ateral

(4) Sections 75-9-608(a) and 75-9-615(c) to the extent that they deal with
application or paynment of noncash proceeds of collection, enforcenent, or
di sposi tion;
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(5) Sections 75-9-608(a) and 75-9-615(d) to the extent that they require
accounting for or paynent of surplus proceeds of collateral;

(6) Section 75-9-609 to the extent that it inposes upon a secured party that
t akes possession of collateral w thout judicial process the duty to do so
wi t hout breach of the peace;

(7) Sections 75-9-610(b), 75-9-611, 75-9-613, and 75-9-614, which deal with
di sposition of collateral;

(8) Section 75-9-615(f), which deals with calculation of a deficiency or
surplus when a disposition is made to the secured party, a person related to
the secured party, or a secondary obligor;

(9) Section 75-9-616, which deals with explanation of the cal culation of a
surplus or deficiency;

(10) Sections 75-9-620, 75-9-621, and 75-9-622, which deal with acceptance of
collateral in satisfaction of obligation;

(11) Section 75-9-623, which deals with redenption of collateral;
(12) Section 75-9-624, which deals with pernissible waivers; and

(13) Sections 75-9-625 and 75-9-626, which deal with the secured party's
liability for failure to conply with this article.

SECTI ON 75-9- 603. Agreenent on standards concerning rights and duties.

(a) The parties nay determ ne by agreenent the standards neasuring the
fulfillment of the rights of a debtor or obligor and the duties of a secured
party under a rule stated in Section 75-9-602 if the standards are not
mani f estly unreasonabl e.

(b) Subsection (a) does not apply to the duty under Section 75-9-609 to refrain
from breachi ng the peace.

SECTI ON 75-9-604. Procedure if security agreenment covers real property or
fixtures.

(a) If a security agreenent covers both personal and real property, a secured
party nay proceed:

(1) Under this part as to the personal property w thout prejudicing any rights
with respect to the real property; or

(2) As to both the personal property and the real property in accordance with
the rights with respect to the real property, in which case the other
provi sions of this part do not apply.

(b) Subject to subsection (c), if a security agreenent covers goods that are or
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beconme fixtures, a secured party nmay proceed:

(1) Under this part; or

(2) I'n accordance with the rights with respect to real property, in which case
the other provisions of this part do not apply.

(c) Subject to the other provisions of this part, if a secured party holding a
security interest in fixtures has priority over all owners and encunbrancers of
the real property, the secured party, after default, may renove the collatera
fromthe real property.

(d) A secured party that renoves collateral shall pronptly reinburse any
encunbrancer or owner of the real property, other than the debtor, for the cost
of repair of any physical injury caused by the renoval. The secured party need
not reinburse the encunbrancer or owner for any dimnution in value of the real
property caused by the absence of the goods renoved or by any necessity of
replacing them A person entitled to reinbursenent may refuse permssion to
remove until the secured party gives adequate assurance for the perfornmance of
the obligation to reinburse.

SECTI ON 75- 9- 605. Unknown debtor or secondary obligor. A secured party does not
owe a duty based on its status as secured party:

(1) To a person that is a debtor or obligor, unless the secured party knows:
(A) That the person is a debtor or obligor;

(B) The identity of the person; and

(© How to conmunicate with the person; or

(2) To a secured party or lienholder that has filed a financing statenent
agai nst a person, unless the secured party knows:

(A) That the person is a debtor; and

(B) The identity of the person.

SECTI ON 75-9-606. Tine of default for agricultural lien. For purposes of this
part, a default occurs in connection with an agricultural lien at the tine the
secured party becones entitled to enforce the lien in accordance with the
statute under which it was created.

SECTI ON 75-9-607. Col |l ection and enforcenent by secured party.

(a) If so agreed, and in any event after default, a secured party:

(1) May notify an account debtor or other person obligated on collateral to

make paynment or otherw se render performance to or for the benefit of the
secured party;
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(2) May take any proceeds to which the secured party is entitled under Section
75- 9- 315;

(3) May enforce the obligations of an account debtor or other person obligated
on collateral and exercise the rights of the debtor with respect to the
obligation of the account debtor or other person obligated on collateral to
make paynment or otherw se render performance to the debtor, and with respect to
any property that secures the obligations of the account debtor or other person
obligated on the collateral;

(4) If it holds a security interest in a deposit account perfected by contro
under Section 75-9-104(a)(1), may apply the bal ance of the deposit account to
the obligation secured by the deposit account; and

(5) If it holds a security interest in a deposit account perfected by contro
under Section 75-9-104(a)(2) or (3), may instruct the bank to pay the bal ance
of the deposit account to or for the benefit of the secured party.

(b) If necessary to enable a secured party to exercise under subsection (a)(3)
the right of a debtor to enforce a nortgage nonjudicially, the secured party
may record in the office in which a record of the nortgage is recorded:

(1) A copy of the security agreenment that creates or provides for a security
interest in the obligation secured by the nortgage; and

(2) The secured party's sworn affidavit in recordable formstating that:
(A) A default has occurred; and
(B) The secured party is entitled to enforce the nortgage nonjudicially.

(c) A secured party shall proceed in a commercially reasonable manner if the
secured party:

(1) Undertakes to collect fromor enforce an obligation of an account debtor or
ot her person obligated on collateral; and

(2) Is entitled to charge back uncollected collateral or otherwise to full or
limted recourse against the debtor or a secondary obligor.

(d) A secured party may deduct fromthe collections nade pursuant to subsection
(c) reasonabl e expenses of collection and enforcenent, including reasonable
attorney's fees and | egal expenses incurred by the secured party.

(e) This section does not determ ne whether an account debtor, bank, or other
person obligated on collateral owes a duty to a secured party.

SECTI ON 75-9-608. Application of proceeds of collection or enforcenent;
liability for deficiency and right to surplus.

(a) If a security interest or agricultural |ien secures paynent or performance
of an obligation, the follow ng rules apply:
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(1) A secured party shall apply or pay over for application the cash proceeds
of collection or enforcenent under Section 75-9-607 in the follow ng order to:

(A) The reasonabl e expenses of collection and enforcenent and, to the extent
provi ded for by agreenent and not prohibited by | aw, reasonable attorney's fees
and | egal expenses incurred by the secured party;

(B) The satisfaction of obligations secured by the security interest or
agricultural lien under which the collection or enforcenent is nade; and

(C The satisfaction of obligations secured by any subordinate security
interest in or other lien on the collateral subject to the security interest or
agricultural lien under which the collection or enforcenent is nade if the
secured party receives an authenticated demand for proceeds before distribution
of the proceeds is conpl eted.

(2) If requested by a secured party, a holder of a subordinate security
interest or other lien shall furnish reasonable proof of the interest or lien
within a reasonable tinme. Unless the holder conplies, the secured party need
not conply with the hol der's demand under paragraph (1) (CO.

(3) A secured party need not apply or pay over for application noncash proceeds
of collection and enforcenent under Section 75-9-607 unless the failure to do
so would be commercially unreasonable. A secured party that applies or pays
over for application noncash proceeds shall do so in a commercially reasonabl e
nmanner .

(4) A secured party shall account to and pay a debtor for any surplus, and the
obligor is liable for any deficiency.

(b) If the underlying transaction is a sale of accounts, chattel paper, paynent
i ntangi bl es, or prom ssory notes, the debtor is not entitled to any surplus,
and the obligor is not liable for any deficiency.

SECTI ON 75-9-609. Secured party's right to take possession after default.

(a) After default, a secured party:

(1) May take possession of the collateral; and

(2) Wthout renoval, may render equi pnent unusabl e and di spose of collateral on
a debtor's prem ses under Section 75-9-610.

(b) A secured party may proceed under subsection (a):

(1) Pursuant to judicial process; or

(2) Wthout judicial process, if it proceeds w thout breach of the peace.

(c) If so agreed, and in any event after default, a secured party may require

the debtor to assenble the collateral and nmake it available to the secured
party at a place to be designated by the secured party which is reasonably
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convenient to both parties.

SECTI ON 75-9-610. Disposition of collateral after default.

(a) After default, a secured party may sell, |ease, |icense, or otherw se
di spose of any or all of the collateral in its present condition or follow ng
any commercially reasonabl e preparation or processing.

(b) Every aspect of a disposition of collateral, including the nethod, nmanner,
time, place, and other terns, nust be commercially reasonable. If commercially
reasonabl e, a secured party may di spose of collateral by public or private
proceedi ngs, by one or nore contracts, as a unit or in parcels, and at any tine
and place and on any terns.

(c) A secured party may purchase coll ateral
(1) At a public disposition; or
(2) At a private disposition only if the collateral is of a kind that is

customarily sold on a recogni zed narket or the subject of widely distributed
standard price quotations.

(d) A contract for sale, |lease, license, or other disposition includes the
warranties relating to title, possession, quiet enjoynent, and the |ike which
by operation of |aw acconpany a voluntary disposition of property of the kind
subj ect to the contract.

(e) A secured party may disclaimor nodify warranties under subsection (d):

(1) I'n a manner that would be effective to disclaimor nodify the warranties in
a voluntary disposition of property of the kind subject to the contract of

di sposition; or

(2) By conmmunicating to the purchaser a record evidencing the contract for

di sposition and including an express disclainmer or nodification of the
warranti es.

(f) Arecord is sufficient to disclaimwarranties under subsection (e) if it
indicates "There is no warranty relating to title, possession, quiet enjoynent
or the like in this disposition” or uses words of simlar inport.

SECTI ON 75-9-611. Notification before disposition of collateral.

(a) In this section, "notification date" neans the earlier of the date on
whi ch:

(1) A secured party sends to the debtor and any secondary obligor an
aut henticated notification of disposition; or

(2) The debtor and any secondary obligor waive the right to notification.
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(b) Except as otherw se provided in subsection (d), a secured party that
di sposes of collateral under Section 75-9-610 shall send to the persons
specified in subsection (c) a reasonabl e authenticated notification of
di sposi tion.

(c) To conply with subsection (b), the secured party shall send an
aut henticated notification of disposition to:

(1) The debtor;

(2) Any secondary obligor; and

(3) If the collateral is other than consunmer goods:

(A) Any other person fromwhich the secured party has received, before the
notification date, an authenticated notification of a claimof an interest in
the coll ateral

(B) Any other secured party or lienholder that, ten (10) days before the
notification date, held a security interest in or other lien on the coll ateral
perfected by the filing of a financing statenent that:

(i) ldentified the collateral;

(ii) Was indexed under the debtor's nanme as of that date; and

(i) Was filed in the office in which to file a financing statenent against
t he debtor covering the collateral as of that date; and

(© Any other secured party that, ten (10) days before the notification date,
held a security interest in the collateral perfected by conpliance with a
statute, regulation, or treaty described in Section 75-9-311(a).

(d) Subsection (b) does not apply if the collateral is perishable or threatens
to decline speedily in value or is of a type customarily sold on a recogni zed
mar ket .

(e) A secured party conplies with the requirenent for notification prescribed
by subsection (c)(3)(B) if:

(1) Not later than twenty (20) days or earlier than thirty (30) days before the
notification date, the secured party requests, in a comercially reasonabl e
manner, information concerning financing statenents indexed under the debtor's
name in the office indicated in subsection (c¢)(3)(B); and

(2) Before the notification date, the secured party:

(A) Did not receive a response to the request for information; or

(B) Received a response to the request for information and sent an
aut henticated notification of disposition to each secured party or other
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I i enhol der naned in that response whose financing statenment covered the
col | ateral

SECTI ON 75-9-612. Tineliness of notification before disposition of collateral.

(a) Except as otherw se provided in subsection (b), whether a notification is
sent within a reasonable tine is a question of fact.

(b) A notification of disposition sent after default and ten (10) days or nore
before the earliest tine of disposition set forth in the notification is sent
within a reasonable tine before the disposition.

SECTI ON 75-9-613. Contents and formof notification before disposition of
collateral: general. Except in a consumer-goods transaction, the follow ng

rul es apply:

(1) The contents of a notification of disposition are sufficient if the
notification:

(A) Describes the debtor and the secured party;
(B) Describes the collateral that is the subject of the intended disposition;
(C States the nethod of intended disposition;

(D) States that the debtor is entitled to an accounting of the unpaid
i ndebt edness and states the charge, if any, for an accounting; and

(E) States the tinme and place of a public disposition or the tinme after which
any ot her disposition is to be nade.

(2) Whether the contents of a notification that |acks any of the informtion
specified in paragraph (1) are nevertheless sufficient is a question of fact.

(3) The contents of a notification providing substantially the information
specified in paragraph (1) are sufficient, even if the notification includes:

(A) Information not specified by that paragraph; or
(B) Mnor errors that are not seriously m sl eading.
(4) A particular phrasing of the notification is not required.

(5) The follow ng formof notification and the form appearing in Section 75-9-
614(3), when conpl eted, each provides sufficient information:

NOTI FI CATI ON OF DI SPOSI TI ON OF COLLATERAL

To: [ Nane of debtor, obligor or other

person to which the notification
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i s sent]

From [Nane, address and tel ephone nunber of secured party]

Nane of Debtor(s): [Include only if debtor(s) are not an addressee]

[ For a public disposition:]
W will sell (or lease or |icense, as applicable) the

[describe collateral] to the highest qualified bidder in public as follows:

Day and Dat e:

Ti me:

Pl ace:

[ For a private disposition:]
W will sell (or lease or license, as applicable), the

[describe collateral] privately sonmetinme after [day and dat €]

You are entitled to an accounting of the unpaid i ndebtedness secured by the
property that we intend to sell (or |lease or |icense, as applicable) (for a
charge of $ ). You may request an accounting by calling us at

[t el ephone nunber]

[ END OF FORM
SECTI ON 75-9-614. Contents and formof notification before disposition of
col |l ateral : consuner-goods transaction. In a consuner-goods transaction, the
follow ng rules apply:
(1) A notification of disposition nust provide the follow ng information:

(A) The information specified in Section 75-9-613(1);

(B) A description of any liability for a deficiency of the person to which the
notification is sent;

(C© A tel ephone nunber from which the anmount that nust be paid to the secured
party to redeemthe collateral under Section 75-9-623 is available; and

(D) A tel ephone nunber or mailing address from which additional information
concerning the disposition and the obligation secured is avail abl e.

(2) A particular phrasing of the notification is not required.

(3) The following formof notification, when conpl eted, provides sufficient
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i nfornmation:

Nane and address of secured party:

Dat e:

NOTlI CE OF OUR PLAN TO SELL PROPERTY

Nane and address of any obligor who is also a debtor:
Subject: [ldentification of transaction]

We have your: [describe collateral] because you broke prom ses in our
agr eenent .

[ For a public disposition:]

W will sell [describe collateral] at public sale. A sale could include a |ease
or license. The sale will be held as foll ows:

Dat e:

Ti me:

Pl ace:

You may attend the sale and bring bidders if you want.
[ For a private disposition]

W will sell [describe collateral] at private sale sonetinme after [date] . A
sale could include a | ease or license.

The noney that we get fromthe sale (after paying our costs) will reduce the
amount you owe. |If we get |ess nbney than you owe, you

[Wll or will not, as applicable] still owe us the difference. If we get nore

noney than you owe, you will get the extra noney, unless we mnmust pay it to
soneone el se.

You can get the property back at any tine before we sell it by paying us the
full ambunt you owe which is then due or past due, (excluding any anount that
woul d not be due except for an accel eration provision), including our expenses.
To | earn the exact anmobunt you nust pay, call us at [tel ephone nunber]

I f you want us to explain to you in witing how we have figured the anount that

you owe us, you may call us at [tel ephone nunber] , or wite us at [secured

party's address] and request a witten explanation. W will charge you
$ for the explanation if we sent you another witten expl anation of

t he ambunt you owe us within the last six (6) nonths.

10/9/2001



SB2626 (As Sent to Governor) - 2001 Regular Session Page 95
I f you need nore information about the sale call us at

[t el ephone nunber] , or wite us at [secured party's

addr ess] .

We are sending this notice to the follow ng other people who have an interest

in [describe collateral] or who owe noney under your agreenent:

Nanes of all other debtors and obligors, if any:

[ END OF FORM

(4) A notification in the formof paragraph (3) is sufficient, even if
addi tional information appears at the end of the form

(5) Anotification in the formof paragraph (3) is sufficient, even if it
includes errors in information not required by paragraph (1), unless the error
is msleading with respect to rights arising under this article.

(6) If a notification under this section is not in the formof paragraph (3),
| aw ot her than this article determ nes the effect of including informtion not
requi red by paragraph (1).

SECTI ON 75-9-615. Application of proceeds of disposition; liability for
deficiency and right to surplus.

(a) A secured party shall apply or pay over for application the cash proceeds
of disposition under Section 75-9-610 in the follow ng order to:

(1) The reasonabl e expenses of retaking, holding, preparing for disposition,
processi ng, and disposing, and, to the extent provided for by agreenent and not
prohi bited by | aw, reasonable attorney's fees and | egal expenses incurred by
the secured party;

(2) The satisfaction of obligations secured by the security interest or
agricultural lien under which the disposition is made;

(3) The satisfaction of obligations secured by any subordinate security
interest in or other subordinate lien on the collateral if:

(A) The secured party receives fromthe holder of the subordinate security
interest or other |ien an authenticated demand for proceeds before distribution
of the proceeds is conpleted; and

(B) In a case in which a consignor has an interest in the collateral, the
subordi nate security interest or other lienis senior to the interest of the
consi gnor; and

(4) A secured party that is a consignor of the collateral if the secured party
receives fromthe consignor an authenticated demand for proceeds before
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di stribution of the proceeds is conpleted.

(b) If requested by a secured party, a holder of a subordinate security
interest or other lien shall furnish reasonable proof of the interest or |ien
within a reasonable tinme. Unless the hol der does so, the secured party need not
conply with the hol der's demand under subsection (a)(3).

(c) A secured party need not apply or pay over for application noncash proceeds
of disposition under Section 75-9-610 unless the failure to do so woul d be
comerci al ly unreasonabl e. A secured party that applies or pays over for
appl i cation noncash proceeds shall do so in a conmercially reasonabl e manner.

(d) If the security interest under which a disposition is nade secures paynent
or performance of an obligation, after making the paynents and applications
requi red by subsection (a) and permtted by subsection (c):

(1) Unless subsection (a)(4) requires the secured party to apply or pay over
cash proceeds to a consignor, the secured party shall account to and pay a
debtor for any surplus; and

(2) The obligor is liable for any deficiency.

(e) If the underlying transaction is a sale of accounts, chattel paper, paynent
i ntangi bl es, or prom ssory notes:

(1) The debtor is not entitled to any surplus; and
(2) The obligor is not liable for any deficiency.

(f) The surplus or deficiency following a disposition is cal cul ated based on

t he amount of proceeds that woul d have been realized in a disposition conplying
with this part to a transferee other than the secured party, a person rel ated
to the secured party, or a secondary obligor if:

(1) The transferee in the disposition is the secured party, a person related to
the secured party, or a secondary obligor; and

(2) The ampunt of proceeds of the disposition is significantly bel ow the range
of proceeds that a conplying disposition to a person other than the secured
party, a person related to the secured party, or a secondary obligor woul d have
br ought .

(g) A secured party that receives cash proceeds of a disposition in good faith
and wi t hout know edge that the receipt violates the rights of the holder of a
security interest or other lien that is not subordinate to the security
interest or agricultural |ien under which the disposition is nade:

(1) Takes the cash proceeds free of the security interest or other |ien;

(2) I's not obligated to apply the proceeds of the disposition to the
sati sfaction of obligations secured by the security interest or other lien; and
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(3) I's not obligated to account to or pay the holder of the security interest
or other lien for any surplus.

SECTI ON 75-9-616. Explanation of cal culation of surplus or deficiency.
(a) In this section:

(1) "Explanation” nmeans a witing that:

(A) States the anobunt of the surplus or deficiency;

(B) Provides an explanation in accordance with subsection (c) of how the
secured party calcul ated the surplus or deficiency;

(C States, if applicable, that future debits, credits, charges, including
additional credit service charges or interest, rebates, and expenses may affect
t he anount of the surplus or deficiency; and

(D) Provides a tel ephone nunber or mailing address from which additiona
i nformati on concerning the transaction is avail abl e.

(2) "Request" means a record:

(A) Authenticated by a debtor or consuner obligor;

(B) Requesting that the recipient provide an expl anation; and

(C Sent after disposition of the collateral under Section 75-9-610.

(b) I'n a consumer-goods transaction in which the debtor is entitled to a
surplus or a consuner obligor is liable for a deficiency under Section 75-9-

615, the secured party shall

(1) Send an explanation to the debtor or consuner obligor, as applicable, after
t he di sposition and:

(A) Before or when the secured party accounts to the debtor and pays any
surplus or first nmakes witten demand on the consumer obligor after the

di sposition for paynent of the deficiency; and

(B) Wthin fourteen (14) days after receipt of a request; or

(2) I'n the case of a consunmer obligor who is liable for a deficiency, within
fourteen (14) days after receipt of a request, send to the consuner obligor a
record wai ving the secured party's right to a deficiency.

(c) To conply with subsection (a)(1)(B), a witing nust provide the follow ng
information in the foll ow ng order:

(1) The aggregate anmount of obligations secured by the security interest under
whi ch the disposition was made, and, if the amount reflects a rebate of
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unearned interest or credit service charge, an indication of that fact,
cal cul ated as of a specified date:

(A) If the secured party takes or receives possession of the collateral after
default, not nore than thirty-five (35) days before the secured party takes or
recei ves possession; or

(B) If the secured party takes or receives possession of the collateral before
default or does not take possession of the collateral, not nore than thirty-
five (35) days before the disposition;

(2) The ampbunt of proceeds of the disposition;

(3) The aggregate anount of the obligations after deducting the anount of
pr oceeds;

(4) The amount, in the aggregate or by type, and types of expenses, including
expenses of retaking, holding, preparing for disposition, processing, and

di sposing of the collateral, and attorney's fees secured by the collateral

whi ch are known to the secured party and relate to the current disposition;

(5) The anopunt, in the aggregate or by type, and types of credits, including
rebates of interest or credit service charges, to which the obligor is known to
be entitled and which are not reflected in the anount in paragraph (1); and

(6) The anount of the surplus or deficiency.

(d) A particular phrasing of the explanation is not required. An explanation
conplying substantially with the requirenments of subsection (a) is sufficient,
even if it includes mnor errors that are not seriously m sl eading.

(e) A debtor or consumer obligor is entitled without charge to one (1) response
to a request under this section during any six-nonth period in which the
secured party did not send to the debtor or consuner obligor an explanation
pursuant to subsection (b)(1). The secured party may require paynent of a
charge not exceeding Twenty-five Dollars ($25.00) for each additional response.
SECTI ON 75-9-617. R ghts of transferee of coll ateral

(a) A secured party's disposition of collateral after default:

(1) Transfers to a transferee for value all of the debtor's rights in the
col l ateral

(2) Discharges the security interest under which the disposition is nade; and
(3) Discharges any subordinate security interest or other subordinate |ien.
(b) Atransferee that acts in good faith takes free of the rights and interests

described in subsection (a), even if the secured party fails to conply with
this article or the requirenents of any judicial proceeding.
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(c) If atransferee does not take free of the rights and interests described in
subsection (a), the transferee takes the collateral subject to:

(1) The debtor's rights in the collateral;

(2) The security interest or agricultural |ien under which the disposition is
made; and

(3) Any other security interest or other lien.
SECTI ON 75-9-618. Rights and duties of certain secondary obligors.

(a) A secondary obligor acquires the rights and becones obligated to perform
the duties of the secured party after the secondary obligor:

(1) Receives an assignnment of a secured obligation fromthe secured party;

(2) Receives a transfer of collateral fromthe secured party and agrees to
accept the rights and assune the duties of the secured party; or

(3) I's subrogated to the rights of a secured party with respect to collateral.
(b) An assignnent, transfer, or subrogation described in subsection (a):

(1) I's not a disposition of collateral under Section 75-9-610; and

(2) Relieves the secured party of further duties under this article.

SECTI ON 75-9-619. Transfer of record or legal title.

(a) In this section, "transfer statenent” nmeans a record authenticated by a
secured party stating:

(1) That the debtor has defaulted in connection with an obligation secured by
specified coll ateral;

(2) That the secured party has exercised its post-default renedies with respect
to the collateral;

(3) That, by reason of the exercise, a transferee has acquired the rights of
the debtor in the collateral; and

(4) The nanme and nmiling address of the secured party, debtor, and transferee.

(b) Atransfer statenent entitles the transferee to the transfer of record of
all rights of the debtor in the collateral specified in the statenent in any
official filing, recording, registration, or certificate-of-title system
covering the collateral. If a transfer statenment is presented with the
applicable fee and request formto the official or office responsible for

mai ntai ning the system the official or office shall:
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(1) Accept the transfer statenent;

(2) Pronptly anend its records to reflect the transfer; and

(3) If applicable, issue a new appropriate certificate of title in the nanme of
t he transferee.

(c) Atransfer of the record or legal title to collateral to a secured party
under subsection (b) or otherwise is not of itself a disposition of collateral
under this article and does not of itself relieve the secured party of its
duties under this article.

SECTI ON 75-9-620. Acceptance of collateral in full or partial satisfaction of
obligation; conpul sory disposition of collateral.

(a) Except as otherw se provided in subsection (g), a secured party may accept
collateral in full or partial satisfaction of the obligation it secures only
if:

(1) The debtor consents to the acceptance under subsection (c);

(2) The secured party does not receive, within the tinme set forth in subsection
(d), a notification of objection to the proposal authenticated by:

(A) A person to which the secured party was required to send a proposal under
Section 75-9-621; or

(B) Any other person, other than the debtor, holding an interest in the
coll ateral subordinate to the security interest that is the subject of the
proposal ;

(3) If the collateral is consumer goods, the collateral is not in the
possessi on of the debtor when the debtor consents to the acceptance; and

(4) Subsection (e) does not require the secured party to dispose of the
collateral or the debtor waives the requirenent pursuant to Section 75-9-624.

(b) A purported or apparent acceptance of collateral under this section is
i neffective unl ess:

(1) The secured party consents to the acceptance in an authenticated record or
sends a proposal to the debtor; and

(2) The conditions of subsection (a) are net.
(c) For purposes of this section:
(1) A debtor consents to an acceptance of collateral in partial satisfaction of

the obligation it secures only if the debtor agrees to the terns of the
acceptance in a record authenticated after default; and
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(2) A debtor consents to an acceptance of collateral in full satisfaction of
the obligation it secures only if the debtor agrees to the terns of the
acceptance in a record authenticated after default or the secured party:

(A) Sends to the debtor after default a proposal that is unconditional or
subject only to a condition that collateral not in the possession of the
secured party be preserved or naintained,

(B) I'n the proposal, proposes to accept collateral in full satisfaction of the
obligation it secures; and

(C) Does not receive a notification of objection authenticated by the debtor
within twenty (20) days after the proposal is sent.

(d) To be effective under subsection (a)(2), a notification of objection nust
be received by the secured party:

(1) In the case of a person to which the proposal was sent pursuant to Section
75-9-621, within twenty (20) days after notification was sent to that person
and

(2) I'n other cases:

(A) Wthin twenty (20) days after the last notification was sent pursuant to
Section 75-9-621; or

(B) If a notification was not sent, before the debtor consents to the
accept ance under subsection (c).

(e) A secured party that has taken possession of collateral shall dispose of
the collateral pursuant to Section 75-9-610 within the tine specified in
subsection (f) if:

(1) Sixty percent (60% of the cash price has been paid in the case of a
pur chase-noney security interest in consumer goods; or

(2) Sixty percent (60% of the principal anmount of the obligation secured has
been paid in the case of a nonpurchase-noney security interest in consumer
goods.

(f) To comply with subsection (e), the secured party shall dispose of the
col | ateral

(1) Wthin ninety (90) days after taking possession; or
(2) Wthin any |longer period to which the debtor and all secondary obligors
have agreed in an agreenent to that effect entered into and authenticated after

def aul t.

(g) I'n a consuner transaction, a secured party nmay not accept collateral in
partial satisfaction of the obligation it secures.
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SECTI ON 75-9-621. Notification of proposal to accept coll ateral

(a) A secured party that desires to accept collateral in full or partia
satisfaction of the obligation it secures shall send its proposal to:

(1) Any person from which the secured party has received, before the debtor
consented to the acceptance, an authenticated notification of a claimof an
interest in the collateral;

(2) Any other secured party or lienholder that, ten (10) days before the debtor
consented to the acceptance, held a security interest in or other lien on the
collateral perfected by the filing of a financing statenent that:

(A) ldentified the collateral;

(B) Was i ndexed under the debtor's nane as of that date; and

(C Was filed in the office or offices in which to file a financing statenent
agai nst the debtor covering the collateral as of that date; and

(3) Any other secured party that, ten (10) days before the debtor consented to

t he acceptance, held a security interest in the collateral perfected by
conpliance with a statute, regulation, or treaty described in Section 75-9-311

(a).

(b) A secured party that desires to accept collateral in partial satisfaction
of the obligation it secures shall send its proposal to any secondary obligor
in addition to the persons described in subsection (a).

SECTI ON 75-9-622. Effect of acceptance of collateral.

(a) A secured party's acceptance of collateral in full or partial satisfaction
of the obligation it secures:

(1) Discharges the obligation to the extent consented to by the debtor

(2) Transfers to the secured party all of a debtor's rights in the collateral;
(3) Discharges the security interest or agricultural lien that is the subject
of the debtor's consent and any subordi nate security interest or other
subordinate lien; and

(4) Term nates any other subordinate interest.

(b) A subordinate interest is discharged or term nated under subsection (a),
even if the secured party fails to conply with this article.

SECTI ON 75-9-623. Right to redeemcoll ateral.

(a) A debtor, any secondary obligor, or any other secured party or |ienhol der
may redeem col | at eral
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(b) To redeemcol lateral, a person shall tender:

(1) Fulfillment of all obligations secured by the collateral then due or past
due (excluding any suns that would not be due except for an acceleration
provision); and

(2) The reasonabl e expenses and attorney's fees described in Section 75-9-615

(a)(1).
(c) Aredenption may occur at any tinme before a secured party:
(1) Has collected collateral under Section 75-9-607,

(2) Has disposed of collateral or entered into a contract for its disposition
under Section 75-9-610; or

(3) Has accepted collateral in full or partial satisfaction of the obligation
it secures under Section 75-9-622.

SECTI ON 75- 9- 624. \Wai ver.

(a) A debtor or secondary obligor may waive the right to notification of
di sposition of collateral under Section 75-9-611 only by an agreenent to that
effect entered into and authenticated after default.

(b) A debtor may waive the right to require disposition of collateral under
Section 75-9-620(e) only by an agreenent to that effect entered into and
aut henticated after default.

(c) Except in a consuner-goods transaction, a debtor or secondary obligor may
wai ve the right to redeemcoll ateral under Section 75-9-623 only by an
agreenent to that effect entered into and authenticated after default.

SUBPART 2. NONCOWPLI ANCE W TH ARTI CLE

SECTI ON 75-9-625. Renedies for secured party's failure to conply with article.

(a) If it is established that a secured party is not proceeding in accordance
with this article, a court may order or restrain collection, enforcenment, or
di sposition of collateral on appropriate terns and conditions.

(b) Subject to subsections (c), (d), and (f), a person is liable for damages in
t he anount of any | oss caused by a failure to conply with this article. Loss
caused by a failure to conply may include loss resulting fromthe debtor's
inability to obtain, or increased costs of, alternative financing.

(c) Except as otherw se provided in Section 75-9-628:
(1) A person that, at the tinme of the failure, was a debtor, was an obligor, or

held a security interest in or other lien on the collateral may recover damages
under subsection (b) for its loss; and
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(2) If the collateral is consuner goods, a person that was a debtor or a
secondary obligor at the tine a secured party failed to conply with this part
may recover for that failure in any event an anount not |ess than the credit
service charge plus ten percent (10% of the principal anmount of the obligation
or the time-price differential plus ten percent (10% of the cash price.

(d) A debtor whose deficiency is elimnated under Section 75-9-626 nay recover
damages for the | oss of any surplus. However, a debtor or secondary obli gor
whose deficiency is elimnated or reduced under Section 75-9-626 nmay not

ot herwi se recover under subsection (b) for nonconpliance with the provisions of
this part relating to collection, enforcenent, disposition, or acceptance.

(e) I'n addition to any damages recoverabl e under subsection (b), the debtor,
consuner obligor, or person named as a debtor in a filed record, as applicable,
may recover Five Hundred Dol lars ($500.00) in each case froma person that:

(1) Fails to conply with Section 75-9-208;
(2) Fails to conply with Section 75-9-209;

(3) Files a record that the person is not entitled to file under Section 75-9-
509(a) and fails to file a termnation statenent with respect to the filed
record within ten (10) days after receiving an authenticated denmand by the
debt or, consumner obligor, or person nanmed as a debtor in the filed record;

(4) Fails to cause the secured party of record to file or send a term nation
statenent as required by Section 75-9-513(a) or (c);

(5) Fails to conply with Section 75-9-616(b) (1) and whose failure is part of a
pattern, or consistent with a practice, of nonconpliance; or

(6) Fails to conply with Section 75-9-616(b)(2).

(f) A debtor or consunmer obligor may recover damages under subsection (b) and,
in addition, Five Hundred Dollars ($500.00) in each case froma person that,
wi t hout reasonabl e cause, fails to conply with a request under Section 75-9-
210. A recipient of a request under Section 75-9-210 which never clainmed an
interest in the collateral or obligations that are the subject of a request
under that section has a reasonable excuse for failure to comply with the
request within the neaning of this subsection.

(g) If a secured party fails to conply with a request regarding a list of
collateral or a statenent of account under Section 75-9-210, the secured party
may claima security interest only as shown in the list or statenent included
in the request as against a person that is reasonably msled by the failure.

SECTI ON 75-9-626. Action in which deficiency or surplus is in issue.

In an action arising froma transaction in which the anount of a deficiency or
surplus is in issue, the follow ng rules apply:

(1) A secured party need not prove conpliance with the provisions of this part
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relating to collection, enforcenent, disposition, or acceptance unless the
debtor or a secondary obligor places the secured party's conpliance in issue.

(2) If the secured party's conpliance is placed in issue, the secured party has
t he burden of establishing that the collection, enforcenent, disposition, or
accept ance was conducted in accordance with this part.

(3) Except as otherw se provided in Section 75-9-628, if a secured party fails
to prove that the collection, enforcenent, disposition, or acceptance was
conducted in accordance with the provisions of this part relating to

coll ection, enforcenent, disposition, or acceptance, the liability of a debtor
or a secondary obligor for a deficiency is limted to an anmount by which the
sum of the secured obligation, expenses, and attorney's fees exceeds the
greater of:

(A) The proceeds of the collection, enforcenent, disposition, or acceptance; or

(B) The anpbunt of proceeds that woul d have been realized had the nonconplyi ng
secured party proceeded in accordance with the provisions of this part relating
to collection, enforcenent, disposition, or acceptance.

(4) For purposes of paragraph (3)(B), the anbunt of proceeds that woul d have
been realized is equal to the sumof the secured obligation, expenses, and
attorney's fees unless the secured party proves that the amount is | ess than
t hat sum

(5) If a deficiency or surplus is calculated under Section 75-9-615(f), the
debtor or obligor has the burden of establishing that the anount of proceeds of
the disposition is significantly below the range of prices that a conplying

di sposition to a person other than the secured party, a person related to the
secured party, or a secondary obligor would have brought.

SECTI ON 75-9-627. Determ nati on of whether conduct was commercially reasonabl e.

(a) The fact that a greater anpunt coul d have been obtained by a collection,
enforcenent, disposition, or acceptance at a different time or in a different
met hod fromthat selected by the secured party is not of itself sufficient to
preclude the secured party fromestablishing that the collection, enforcenent,
di sposition, or acceptance was nade in a commercially reasonabl e manner.

(b) A disposition of collateral is made in a conmercially reasonabl e manner if
the disposition is nmade:

(1) I'n the usual manner on any recogni zed market;

(2) At the price current in any recognized market at the tine of the
di sposition; or

(3) OGherwise in conformty with reasonable comercial practices anong deal ers
in the type of property that was the subject of the disposition.

(c) A collection, enforcenent, disposition, or acceptance is commercially
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reasonable if it has been approved:

(1) I'n a judicial proceeding;

(2) By a bona fide creditors' committee;

(3) By a representative of creditors; or

(4) By an assignee for the benefit of creditors.

(d) Approval under subsection (c) need not be obtained, and | ack of approval
does not mean that the collection, enforcenent, disposition, or acceptance is

not commercially reasonabl e.

SECTI ON 75-9-628. Nonliability and limtation on liability of secured party;
liability of secondary obligor.

(a) Unless a secured party knows that a person is a debtor or obligor, knows
the identity of the person, and knows how to communicate with the person:

(1) The secured party is not liable to the person, or to a secured party or
I i enhol der that has filed a financing statenment against the person, for failure
to conply with this article; and

(2) The secured party's failure to conply with this article does not affect the
liability of the person for a deficiency.

(b) A secured party is not |liable because of its status as secured party:
(1) To a person that is a debtor or obligor, unless the secured party knows:
(A) That the person is a debtor or obligor;

(B) The identity of the person; and

(C© How to comrunicate with the person; or

(2) To a secured party or lienholder that has filed a financing statenent
agai nst a person, unless the secured party knows:

(A) That the person is a debtor; and

(B) The identity of the person.

(c) A secured party is not liable to any person, and a person's liability for a
deficiency is not affected, because of any act or om ssion arising out of the
secured party's reasonable belief that a transaction is not a consuner - goods
transaction or a consuner transaction or that goods are not consunmer goods, if
the secured party's belief is based on its reasonable reliance on:

(1) A debtor's representation concerning the purpose for which collateral was
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to be used, acquired, or held; or

(2) An obligor's representation concerning the purpose for which a secured
obligation was incurred.

(d) A secured party is not liable to any person under Section 75-9-625(c)(2)
for its failure to conply with Section 75-9-616.

(e) A secured party is not |iable under Section 75-9-625(c)(2) nore than once
wth respect to any one (1) secured obligation.

PART 7
TRANSI TI ON

SECTI ON 75-9-701. Definitions. (1) References in Part 7 to "this act" refer to
the |l egislative enactnent by which this part is added to Article 9 of the
Uni f orm Commer ci al Code

(2) References in this part to "fornmer Article 9" are to Article 9 found in
Chapter 9 of Title 75 as in effect on June 30, 2001.

SECTI ON 75-9-702. Savi ngs cl ause.

(a) Except as otherwi se provided in this part, this act applies to a
transaction or lien within its scope, even if the transaction or |lien was
entered into or created before this act takes effect.

(b) Except as otherw se provided in subsection (c) and Sections 75-9-703
t hrough 75-9- 7009:

(1) Transactions and liens that were not governed by fornmer Article 9, were
validly entered into or created before this act takes effect, and woul d be
subject to this act if they had been entered into or created after this act
takes effect, and the rights, duties, and interests flowi ng fromthose
transactions and liens remain valid after this act takes effect; and

(2) The transactions and |liens nmay be term nated, conpleted, consummated, and
enforced as required or permtted by this act or by the law that otherw se
woul d apply if this act had not taken effect.

(c) This act does not affect an action, case, or proceedi ng commenced before
this act takes effect.

SECTI ON 75-9-703. Security interest perfected before effective date.

(a) A security interest that is enforceable imedi ately before this act takes
effect and woul d have priority over the rights of a person that becones a lien
creditor at that tine is a perfected security interest under this act if, when
this act takes effect, the applicable requirenments for enforceability and
perfection under this act are satisfied without further action.
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(b) Except as otherw se provided in Section 75-9-705, if, imrediately before
this act takes effect, a security interest is enforceable and woul d have
priority over the rights of a person that becones a lien creditor at that tine,
but the applicable requirenents for enforceability or perfection under this act
are not satisfied when this act takes effect, the security interest:

(1) Is a perfected security interest for one (1) year after this act takes
effect;

(2) Rermains enforceable thereafter only if the security interest becones
enf or ceabl e under Section 75-9-203 before the year expires; and

(3) Rermains perfected thereafter only if the applicable requirenents for
perfection under this act are satisfied before the year expires.

SECTI ON 75-9-704. Security interest unperfected before effective date. A
security interest that is enforceable imediately before this act takes effect
but which would be subordinate to the rights of a person that becones a lien
creditor at that tine:

(1) Remains an enforceable security interest for one (1) year after this act
t akes effect;

(2) Remains enforceable thereafter if the security interest becones enforceable
under Section 75-9-203 when this act takes effect or within one (1) year
thereafter; and

(3) Becones perfected:

(A) Wthout further action, when this act takes effect if the applicable
requi renents for perfection under this act are satisfied before or at that
time; or

(B) When the applicable requirenents for perfection are satisfied if the
requi rements are satisfied after that tine.

SECTI ON 75-9-705. Effectiveness of action taken before effective date.

(a) If action, other than the filing of a financing statenent, is taken before
this act takes effect and the action would have resulted in priority of a
security interest over the rights of a person that becones a lien creditor had
the security interest becone enforceable before this act takes effect, the
action is effective to perfect a security interest that attaches under this act
within one (1) year after this act takes effect. An attached security interest
becones unperfected one (1) year after this act takes effect unless the
security interest becones a perfected security interest under this act before
the expiration of that period.

(b) The filing of a financing statenent before this act takes effect is

effective to perfect a security interest to the extent the filing would satisfy
t he applicable requirenments for perfection under this act.
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(c) This act does not render ineffective an effective financing statenent that,
before this act takes effect, is filed and satisfies the applicable

requi renents for perfection under the law of the jurisdiction governing
perfection as provided in fornmer Section 75-9-103. However, except as otherw se
provi ded in subsections (d) and (e) and Section 75-9-706, the financing
statenent ceases to be effective at the earlier of:

(1) The time the financing statenment woul d have ceased to be effective under
the aw of the jurisdiction in which it is filed; or

(2) June 30, 2006.

(d) The filing of a continuation statenment after this act takes effect does not
continue the effectiveness of the financing statenent filed before this act
takes effect. However, upon the tinely filing of a continuation statenent after
this act takes effect and in accordance with the |Iaw of the jurisdiction
governing perfection as provided in Part 3, the effectiveness of a financing
statenment filed in the sane office in that jurisdiction before this act takes
effect continues for the period provided by the |law of that jurisdiction.

(e) Subsection (c)(2) applies to a financing statenent that, before this act
takes effect, is filed against a transmtting utility and satisfies the
applicable requirenments for perfection under the aw of the jurisdiction
governi ng perfection as provided in fornmer Section 75-9-103 only to the extent
that Part 3 provides that the |law of a jurisdiction other than the jurisdiction
in which the financing statenment is filed governs perfection of a security
interest in collateral covered by the financing statenent.

(f) A financing statenent that includes a financing statenent filed before this
act takes effect and a continuation statenent filed after this act takes effect
is effective only to the extent that it satisfies the requirements of Part 5
for an initial financing statenent.

SECTI ON 75-9-706. Wen initial financing statenment suffices to continue
ef fecti veness of financing statenent.

(a) The filing of an initial financing statenment in the office specified in
Section 75-9-501 continues the effectiveness of a financing statenent filed
before this act takes effect if:

(1) The filing of an initial financing statenent in that office would be
effective to perfect a security interest under this act;

(2) The pre-effective-date financing statenent was filed in an office in
another state or another office in this state; and

(3) The initial financing statenment satisfies subsection (c).

(b) The filing of an initial financing statenent under subsection (a) continues
the effectiveness of the pre-effective-date financing statenent:

(1) If the initial financing statenent is filed before this act takes effect,
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for the period provided in fornmer Section 75-9-403 with respect to a financing
statenment; and

(2) If the initial financing statenment is filed after this act takes effect,
for the period provided in Section 75-9-515 with respect to an initial
fi nanci ng statenent.

(c) To be effective for purposes of subsection (a), an initial financing
stat ement nust:

(1) Satisfy the requirenents of Part 5 for an initial financing statenent;

(2) ldentify the pre-effective-date financing statenment by indicating the
office in which the financing statenent was filed and providing the dates of
filing and file nunbers, if any, of the financing statenment and of the nost
recent continuation statenent filed with respect to the financing statenent;
and

(3) Indicate that the pre-effective-date financing statenent renmains effective.
SECTI ON 75-9-707. Anendnent of pre-effective-date financing statenent.

(a) In this section, "pre-effective-date financing statenment” neans a financing
statenment filed before this act takes effect.

(b) After this act takes effect, a person may add or delete collateral covered
by, continue or termnate the effectiveness of, or otherw se anend the
information provided in, a pre-effective-date financing statenent only in
accordance with the law of the jurisdiction governing perfection as provided in
Part .

(3) However, the effectiveness of a pre-effective-date financing statenent also
may be term nated in accordance with the law of the jurisdiction in which the
financing statenent is filed.

(c) Except as otherw se provided in subsection (d), if the law of this state
governs perfection of a security interest, the information in a pre-effective-
date financing statenment nmay be anended after this act takes effect only if:

(1) The pre-effective-date financing statenment and an anendnent are filed in
the office specified in Section 75-9-501

(2) An anendnent is filed in the office specified in Section 75-9-501
concurrently with, or after the filing in that office of, an initial financing
statenment that satisfies Section 75-9-706(c); or

(3) An initial financing statenment that provides the informati on as anmended and
satisfies Section 75-9-706(c) is filed in the office specified in Section 75-9-
501.

(d) If the law of this state governs perfection of a security interest, the
effectiveness of a pre-effective-date financing statenment may be continued only
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under Section 75-9-705(d) and (f) or 75-9-706.

(e) Whether or not the law of this state governs perfection of a security
interest, the effectiveness of a pre-effective-date financing statenent filed
inthis state may be termnated after this act takes effect by filing a
termnation statement in the office in which the pre-effective-date financing
statenent is filed, unless an initial financing statenent that satisfies
Section 75-9-706(c) has been filed in the office specified by the | aw of the
jurisdiction governing perfection as provided in Part 3 as the office in which
to file a financing statenent.

SECTI ON 75-9-708. Persons entitled to file initial financing statenent or
continuation statenment. A person may file an initial financing statenent or a
continuation statenent under this part if:

(1) The secured party of record authorizes the filing; and
(2) The filing is necessary under this part:

(A) To continue the effectiveness of a financing statenent filed before this
act takes effect; or

(B) To perfect or continue the perfection of a security interest.

SECTI ON 75-9-709. Priority.

(a) This act determnes the priority of conflicting clains to collateral.
However, if the relative priorities of the clainms were established before this
act takes effect, forner Article 9 determ nes priority.

(b) For purposes of Section 75-9-322(a), the priority of a security interest

t hat becones enforceabl e under Section 75-9-203 of this act dates fromthe tine
this act takes effect if the security interest is perfected under this act by
the filing of a financing statenent before this act takes effect which would
not have been effective to perfect the security interest under former Article
9. This subsection does not apply to conflicting security interests each of
which is perfected by the filing of such a financing statenent.

SECTI ON 75-9-710. Special transitional provisions for maintaining and searching
| ocal records.

(a) In this section:

(1) "Local -filing office" neans a filing office, other than the statew de
central filing office identified in Section 75-9-401(1) of former Article 9,
that is designated as the proper place to file a financing statenent under
Section 75-9-401(1) of former Article 9. The termapplies only with respect to
a record that covers a type of collateral as to which the filing office is
designated in that section as the proper place to file.

(2) "Fornmer-Article-9 records" neans:
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(A) Financing statenents and other records that have been filed in a I ocal -
filing office before July 1, 2001, and that are, or upon processing and
indexing will be, reflected in the index naintained, as of June 30, 2001, by
the local-filing office for financing statenents and other records filed in the
| ocal -filing office before July 1, 2001, and

(B) The index as of June 30, 2001

The term does not include records presented to a local -filing office for filing
after June 30, 2001, whether or not the records relate to financing statenments
filed in the local-filing office before July 1, 2001.

(3) "Mortgage, " "as-extracted collateral,"” "fixture filing," "goods" and "fi xtures'
have the nmeanings set forth in Revised Article 9 for those terns.

(b) Except as expressly provided in Part 5 of Article 9 as effective on and
after July 1, 2001, a local -filing office nust not accept for filing a record
presented after June 30, 2001, whether or not the record relates to a financing
statenment filed in the local-filing office before July 1, 2001.

(c) Until July 1, 2008, each local -filing office nust maintain all forner-
Article-9 records in accordance with fornmer Article 9. A former-Article-9
record that is not reflected on the index maintained at June 30, 2001, by the
local -filing office nust be processed and indexed, and reflected on the index
as of June 30, 2001, as soon as practicable but in any event no later than July
30, 2001.

(d) Until at |east June 30, 2008, each local -filing office nmust respond to
requests for information with respect to former-Article-9 records relating to a
debtor and issue certificates in accordance with forner Article 9.

(1) Upon request in witing of any person, the filing officer shall issue his
certificate showi ng whether there is on file, on the date and hour stated
therein, any presently effective financing statenents namng a particul ar
debtor thereof, and if there is, giving the date and hour of filing and file
nunber of each such financing statenent and the nane and address of each
secured party or his assignee therein. Each such request shall be acconpanied
by a search fee of Five Dollars ($5.00) if the request is nade on the standard
formprescribed by the Secretary of State, and otherwise it shall be Ten
Dol | ars ($10.00). An additional fee of Two Dollars ($2.00) shall be paid by the
requesting party for each financing statenent listed on the filing officer's
certificate, the aggregate of which shall be billed to the requesting party at
the tinme the filing officer's certificate is issued. Failure to pay the
additional fee by any requesting party when due nmay result in denial of further
service to the requesting party until the anmount due has been pai d.

(2) Upon request, the filing officer shall furnish a copy of any presently

ef fective financing statenents on file for a uniformfee of Two Dollars ($2.00)
per page nam ng a particul ar debtor when the request is nmade on the formand in
t he manner hereinbefore provided for listing the sane.

(e) After June 30, 2008, each local-filing office may renove and destroy, in
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accordance wth any then applicable record retention |law of this state, al
former-Article-9 records, including the related index.

(f) This section does not apply, with respect to financing statenments and ot her
records, to a filing office in which nortgages or records of nortgages on real
property are required to be filed or recorded, if:

(1) The collateral is tinber to be cut or as-extracted collateral, or

(2) The record is or relates to a financing statenent filed as a fixture filing
and the collateral is goods that are or are to becone fixtures.

SECTION 2. Sections 75-9-101, 75-9-102, 75-9-103, 75-9-104, 75-9-105, 75-9-106,
75-9-107, 75-9-108, 75-9-109, 75-9-110, 75-9-111, 75-9-112, 75-9-113, 75-9-114,
75-9- 115, 75-9-116, 75-9-201, 75-9-202, 75-9-203, 75-9-204, 75-9-205, 75-9-206,
75-9- 207, 75-9-208, 75-9-301, 75-9-302, 75-9-303, 75-9-304, 75-9-305, 75-9-306,
75-9- 307, 75-9-308, 75-9-309, 75-9-310, 75-9-311, 75-9-312, 75-9-313, 75-9-314,
75-9- 315, 75-9-316, 75-9-317, 75-9-318, 75-9-319, 75-9-401, 75-9-402, 75-9-403,
75-9- 404, 75-9-405, 75-9-406, 75-9-407, 75-9-408, 75-9-409, 75-9-410, 75-9-501,
75-9-502, 75-9-503, 75-9-504, 75-9-505, 75-9-506 and 75-9-507, M ssissippi Code
of 1972, which conprise Uniform Commercial Code Article 9 - Secured
Transactions, are repeal ed.

SECTION 3. The follow ng shall be codified as Section 75-5-118, M ssi ssipp
Code of 1972:

75-5-118, Security interest of issuer or nom nated person.

(a) An issuer or nom nated person has a security interest in a docunent
presented under a letter of credit to the extent that the issuer or nom nated
person honors or gives value for the presentation.

(b) So long as and to the extent that an issuer or nom nated person has not
been rei nmbursed or has not otherw se recovered the value given with respect to
a security interest in a docunment under subsection (a), the security interest
continues and is subject to Article 9 of the Uniform Conrercial Code, but:

(1) A security agreenent is not necessary to make the security interest
enf orceabl e under Section 75-9-203(b)(3);

(2) If the docunent is presented in a nmediumother than a witten or other
tangi bl e nedium the security interest is perfected; and

(3) If the docunent is presented in a witten or other tangi ble nediumand is
not a certificated security, chattel paper, a docunent of title, an instrunent,
or a letter of credit, the security interest is perfected and has priority over
a conflicting security interest in the docunent so |long as the debtor does not
have possession of the docunent.

SECTI ON 4. Section 75-1-105, M ssissippi Code of 1972, is anended as foll ows:

75-1-105. (1) Except as provided hereafter in this section, when a transaction
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bears a reasonable relation to this state and also to another state or nation
the parties may agree that the law either of this state or of such other state
or nation shall govern their rights and duties. Failing such agreenent, this
code applies to transactions bearing an appropriate relation to this state.
Provi ded, however, the law of the State of M ssissippi shall always govern the
rights and duties of the parties in regard to disclainmers of inplied warranties
of merchantability or fitness, limtations of renedies for breaches of inplied
warranties of nmerchantability or fitness, or the necessity for privity of
contract to maintain a civil action for breach of inplied warranties of
merchantability or fitness notw thstandi ng any agreenent by the parties that
the |l aws of sone other state or nation shall govern the rights and duties of
the parties.

(2) Where one of the follow ng provisions of this code specifies the applicable
| aw, that provision governs and a contrary agreenent is effective only to the
extent permtted by the law (including the conflict of |laws rules) so
speci fi ed:

Ri ghts of creditors against sold goods (Section 75-2-402).

Applicability of the Article on Leases (Sections 75-2A-105 and 75-2A-106).

Applicability of the Article on Bank Deposits and Col |l ections (Section 75-4-
102).

Governing law in the Article on Funds Transfers (Section 75-4A-507).

Letters of credit (Section 75-5-116).

Applicability of the Article on Investnment Securities (Section 75-8-110).
Law governing perfection, the effect of perfection or nonperfection, and the

priority of security interests and agricultural liens (Sections 75-9-301
t hr ough 75-9- 307).

SECTI ON 5. Section 75-1-201, M ssissippi Code of 1972, is anended as foll ows:

75-1-201. Subject to additional definitions contained in the subsequent
chapters of this code which are applicable to specific chapters or parts
t hereof, and unless the context otherw se requires, in this code:

(1) "Action" in the sense of a judicial proceeding includes recoupnent,
counterclaim set-off, suit in equity and any other proceedings in which rights
are determ ned.

(2) "Aggrieved party" neans a party entitled to resort to a renedy.

(3) "Agreenent"” neans the bargain of the parties in fact as found in their

| anguage or by inplication fromother circunstances including course of dealing
or usage of trade or course of performance as provided in this code (Sections
75- 1- 205 and 75-2-208). Wether an agreenent has | egal consequences is

determ ned by the provisions of this code, if applicable; otherw se by the | aw
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of contracts (Section 75-1-103). (Conpare "Contract.")

(4) "Bank"™ neans any person engaged in the business of banking.

(5) "Bearer"™ means the person in possession of an instrunment, docunent of
title, or certificated security payable to bearer or indorsed in blank.

(6) "Bill of lading" neans a docunent evidencing the receipt of goods for

shi pment i ssued by a person engaged in the business of transporting or
forwardi ng goods, and includes an airbill. "Airbill" means a docunent serving
for air transportation as a bill of |ading does for marine or rai
transportation, and includes an air consignment note or air waybill

(7) "Branch" includes a separately incorporated foreign branch of a bank.

(8) "Burden of establishing"” a fact neans the burden of persuading the triers
of fact that the existence of the fact is nore probable than its nonexi stence.

(9) "Buyer in ordinary course of business" neans a person that buys goods in
good faith,_ without know edge that the sale violates the * * * rights * * * of
anot her person in the goods, and in the ordinary course froma person, other
than a pawnbroker, in the business of selling goods of that kind * * *. A
person buys goods in the ordinary course if the sale to the person conports
wth the usual or custonary practices in the kind of business in which the
seller is engaged or with the seller's own usual or custonmary practices. A
person that sells oil, gas, or other mnerals at the wellhead or ninehead is a
person in the business of selling goods of that kind. A buyer in the ordinary
course of business may buy for cash, by exchange of other property, or on
secured or unsecured credit, and may acquire goods or docunents of title under
a preexisting contract for sale * * *. Only a buyer that takes possession of
the goods or has a right to recover the goods fromthe seller under Article 2
may be a buyer in ordinary course of business. A person that acquires goods in
a transfer in bulk or as security for or in total or partial satisfaction of a
noney debt is not a buyer in ordinary course of business.

(10) "Conspicuous": A termor clause is conspicuous when it is so witten that
a reasonabl e person against whomit is to operate ought to have noticed it. A
printed heading in capitals (as: NONNEGOTI ABLE BI LL OF LADING is conspi cuous
Language in the body of a formis "conspicuous"” if it is in |larger or other

contrasting type or color. But in a telegramany stated termis "conspicuous."
Whet her a termor clause is "conspicuous” or not is for decision by the court.

(11) "Contract" neans the total |egal obligation which results fromthe
parties' agreenent as affected by this code and any ot her applicable rules of
| aw. (Conpare "Agreenent.")

(12) "Creditor” includes a general creditor, a secured creditor, a lien
creditor and any representative of creditors, including an assignee for the
benefit of creditors, a trustee in bankruptcy, a receiver in equity and an
executor or adm nistrator of an insolvent debtor's or assignor's estate.

(13) "Defendant” includes a person in the position of defendant in a cross-
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action or counterclaim

(14) "Delivery" with respect to instrunments, docunments of title, chattel paper,
or certificated securities neans voluntary transfer of possession.

(15) "Docurnent of title" includes bill of Iading, dock warrant, dock receipt,
war ehouse recei pt or order for the delivery of goods, and al so any ot her
docunment which in the regular course of business or financing is treated as
adequately evidencing that the person in possession of it is entitled to
receive, hold and di spose of the docunent and the goods it covers. To be a
docunent of title a docunent nust purport to be issued by or addressed to a
bai |l ee and purport to cover goods in the bailee's possession which are either
identified or are fungible portions of an identified nass.

(16) "Fault" nmeans wongful act, om ssion or breach.

(17) "Fungible" with respect to goods or securities neans goods or securities
of which any unit is, by nature or usage of trade, the equivalent of any other
like unit. Goods which are not fungible shall be deened fungible for the
purposes of this code to the extent that under a particul ar agreenment or
docunent unlike units are treated as equival ents.

(18) "Cenuine" nmeans free of forgery or counterfeiting.

(19) "CGood faith" nmeans honesty in fact in the conduct or transaction
concer ned.

(20) "Holder,"™ wth respect to a negotiable instrunent, neans the person in
possession if the instrunment is payable to bearer or, in the case of an

i nstrument payable to an identified person, if the identified person is in
possession. "Holder," with respect to a docunent of title, neans the person in
possession if the goods are deliverable to bearer or to the order of the person
i n possession.

(21) To "honor" is to pay or to accept and pay, or where a credit so engages to
purchase or discount a draft conplying with the terns of the credit.

(22) "lInsol vency proceedi ngs" includes any assignnent for the benefit of
creditors or other proceedings intended to liquidate or rehabilitate the estate
of the person invol ved.

(23) A person is "insolvent"” who either has ceased to pay his debts in the
ordi nary course of business or cannot pay his debts as they becone due or is
i nsolvent within the neaning of the federal bankruptcy |aw.

(24) "Money" neans a nmedi um of exchange aut horized or adopted by a donestic or
forei gn governnment and includes a nonetary unit of account established by an
i ntergovernnental organi zati on or by agreenent between two (2) or nore nations.

(25) A person has "notice" of a fact when

(a) He has actual know edge of it; or
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(b) He has received a notice or notification of it; or

(c) Fromall the facts and circunstances known to himat the tinme in question
he has reason to know that it exists.

A person "knows" or has "know edge" of a fact when he has actual know edge of
it. "Discover"” or "learn" or a word or phrase of simlar inport refers to

know edge rather than to reason to know. The tine and circunstances under which
a notice or notification nay cease to be effective are not determned by this
code.

(26) A person "notifies" or "gives" a notice or notification to another by

t aki ng such steps as nay be reasonably required to informthe other in ordinary
course whet her or not such other actually conmes to know of it. A person
"receives" a notice or notification when:

(a) It comes to his attention; or

(b) It is duly delivered at the place of business through which the contract
was nmade or at any other place held out by himas the place for recei pt of such
conmuni cat i ons.

(27) Notice, know edge or a notice or notification received by an organi zation
is effective for a particular transaction fromthe tinme when it is brought to
the attention of the individual conducting that transaction, and in any event
fromthe tinme when it would have been brought to his attention if the

organi zati on had exercised due diligence. An organization exercises due
diligence if it maintains reasonable routines for conmunicating significant
information to the person conducting the transaction and there is reasonable
conpliance with the routines. Due diligence does not require an individua
acting for the organi zation to conmunicate i nformation unless such

communi cation is part of his regular duties or unless he has reason to know of
the transaction and that the transaction would be materially affected by the

i nformati on.

(28) "Organi zation" includes a corporation, governnment or governnenta
subdi vi sion or agency, business trust, estate, trust, partnership or
association, two (2) or nore persons having a joint or comon interest, or any
ot her legal or comrercial entity.

(29) "Party,"” as distinct from"third party,” neans a person who has engaged in
a transaction or nmade an agreenent within this code.

(30) "Person" includes an individual or an organization (see Section 75-1-102).

(31) "Presunption"” or "presuned" neans that the trier of fact nust find the
exi stence of the fact presuned unless and until evidence is introduced which
woul d support a finding of its nonexistence.

(32) "Purchase" includes taking by sale, discount, negotiation, nortgage,
pl edge, lien, security interest, issue or reissue, gift or any other voluntary
transaction creating an interest in property.
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(33) "Purchaser" neans a person who takes by purchase.

(34) "Renedy" neans any renedial right to which an aggrieved party is entitled
With or without resort to a tribunal.

(35) "Representative" includes an agent, an officer of a corporation or
associ ation, and a trustee, executor or adm nistrator of an estate, or any
ot her person enpowered to act for another.

(36) "Rights" includes renedies.

(37) "Security interest” neans an interest in personal property or fixtures
whi ch secures paynent or perfornmance of an obligation.

(a) * * * The termalso includes any interest of a consignor and a buyer of
accounts, chattel paper, a paynent intangible, or a prom ssory note in a
transaction that is subject to Article 9. The special property interest of a
buyer of goods on identification of such goods to a contract for sale under
Section 75-2-401 is not a "security interest,” but a buyer may al so acquire
"security interest," by conplying with Article 9. Except as otherw se provided
in Section 75-2-505, the right of a seller or lessor of goods under Article 2
or 2A to retain or acquire possession of the goods is not a "security
interest," but a seller or lessor may also acquire a "security interest"” by
conplying with Article 9. The retention or reservation of title by a seller of
goods notw t hst andi ng shi pnent or delivery to the buyer (Section 75-2-401) is
limted in effect to a reservation of a security interest.

(b) Whether a transaction creates a | ease or security interest is determ ned by
the facts of each case; however, a transaction creates a security interest if
the consideration the lessee is to pay the lessor for the right to possession
and use of the goods is an obligation for the termof the | ease not subject to
term nation by the | essee, and

(i) The original termof the lease is equal to or greater than the renaining
economc |life of the goods,

(ii) The lessee is bound to renew the | ease for the renaining economc |life of
the goods or is bound to becone the owner of the goods,

(iti1) The lessee has an option to renew the | ease for the renai ni ng econonic
life of the goods for no additional consideration or nom nal additional
consi deration upon conpliance wth the | ease agreenent, or

(iv) The | essee has an option to becone the owner of the goods for no
addi ti onal consideration or nom nal additional consideration upon conpliance
with the | ease agreenent.

(c) Atransaction does not create a security interest nerely because it
provi des that:

(i) The present value of the consideration the | essee is obligated to pay the
| essor for the right to possession and use of the goods is substantially equal
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to or is greater than the fair market value of the goods at the tine the | ease
is entered into,

(ii) The | essee assunes risk of | oss of the goods, or agrees to pay taxes,
i nsurance, filing, recording, or registration fees, or service or maintenance
costs with respect to the goods,

(iii) The | essee has an option to renew the | ease or to beconme the owner of the
goods,

(iv) The | essee has an option to renew the | ease for a fixed rent that is equal
to or greater than the reasonably predictable fair market rent for the use of
the goods for the termof the renewal at the tine the option is to be
perforned, or

(v) The |l essee has an option to becone the owner of the goods for a fixed price
that is equal to or greater than the reasonably predictable fair nmarket val ue
of the goods at the tine the option is to be perforned.

(d) For purposes of this subsection (37):
(1) Additional consideration is not nomnal if

1. When the option to renew the lease is granted to the | essee the rent is
stated to be the fair market rent for the use of the goods for the termof the
renewal determned at the tinme the option is to be perfornmed, or

2. Wen the option to becone the owner of the goods is granted to the | essee
the price is stated to be the fair nmarket value of the goods deternined at the
time the option is to be performed. Additional consideration is nomnal if it
is less than the | essee's reasonably predictable cost of perform ng under the
| ease agreenent if the option is not exercised;

(ii1) "Reasonably predictable” and "remaining economc life of the goods" are to
be deternined with reference to the fact and circunstances at the tine the
transaction is entered into; and

(iii) "Present value" neans the anmobunt as of a date certain of one or nore suns
payable in the future, discounted to the date certain. The discount is
determined by the interest rate specified by the parties if the rate is not
mani festly unreasonable at the tine the transaction is entered into; otherw se,
the discount is determined by a comercially reasonable rate that takes into
account the facts and circunstances of each case at the tinme the transaction
was entered into.

(38) "Send" in connection with any witing or notice nmeans to deposit in the
mai | or deliver for transm ssion by any ot her usual neans of conmmunication with
post age or cost of transm ssion provided for and properly addressed and in the
case of an instrunent to an address specified thereon or otherw se agreed, or
if there be none to any address reasonabl e under the circunstances. The recei pt
of any witing or notice within the tine at which it would have arrived if
properly sent has the effect of a proper sending.
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(39) "Signed" includes any synbol executed or adopted by a party with present
intention to authenticate a witing.

(40) "Surety" includes guarantor.

(41) "Telegrant includes a nessage transnmitted by radio, teletype, cable, any
mechani cal nethod of transm ssion, or the |ike.

(42) "Ternt neans that portion of an agreenent which relates to a particul ar
matter.

(43) "Unaut horized" signature means one nmade w t hout actual, inplied or
apparent authority and includes a forgery.

(44) "Value," except as otherwi se provided with respect to negotiable

i nstruments and bank col | ections (Sections 75-3-303, 75-4-208 and 75-4-209), a
person gives "value" for rights if he acquires them

(a) Inreturn for a binding commtment to extend credit or for the extension of
i mredi ately avail able credit whether or not drawn upon and whether or not a
charge-back is provided for in the event of difficulties in collection; or

(b) As security for or in total or partial satisfaction of a preexisting claim
or

(c) By accepting delivery pursuant to a preexisting contract for purchase; or

(d) CGenerally, in return for any consideration sufficient to support a sinple
contract.

(45) "Warehouse receipt" neans a recei pt issued by a person engaged in the
busi ness of storing goods for hire.

(46) "Witten" or "witing"” includes printing, typewiting, or any other
intentional reduction to tangible form

SECTI ON 6. Section 75-2-103, M ssissippi Code of 1972, is anended as foll ows:
75-2-103. (1) In this chapter unless the context otherw se requires:
(a) "Buyer" neans a person who buys or contracts to buy goods.

(b) "Good faith" in the case of a nmerchant neans honesty in fact and the
observance of reasonable comercial standards of fair dealing in the trade.

(c) "Receipt" of goods neans taking physical possession of them
(d) "Seller"” nmeans a person who sells or contracts to sell goods.

(2) OGher definitions applying to this chapter or to specified parts thereof,
and the sections in which they appear are:
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"Accept ance" Section 75-2-606.

"Banker's credit" Section 75-2-325.
"Bet ween nerchants" Section 75-2-104.

"Cancel | ati on" Section 75-2-106(4).

"Commercial unit" Section 75-2-105.
"Confirmed credit" Section 75-2-325.
"Conformng to contract” Section 75-2-106.
"Contract for sale" Section 75-2-106.
"Cover" Section 75-2-712

"Entrusting" Section 75-2-403.

"Fi nanci ng agency"” Section 75-2-104.
"Future goods" Section 75-2-105.

"Goods" Section 75-2-105.
"ldentification" Section 75-2-501.

"I nstal | ment contract" Section 75-2-612.
"Letter of Credit" Section 75-2-325.
"Lot" Section 75-2-105.

“Merchant" Section 75-2-104.

"Overseas" Section 75-2-323.

"Person in position of seller” Section 75-2-707

"Present sale" Section 75-2-106.
"Sal e" Section 75-2-106.

"Sal e on approval " Section 75-2-326.
"Sale or return" Section 75-2-326.

"Term nati on" Section 75-2-106.

(3) The follow ng definitions in other chapters apply to this chapter:

Page 121
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"Check" Section 75-3-104.

" Consi gnhee" Section 75-7-102.
"Consi gnor" Section 75-7-102.
"Consuner goods" Section 75-9-102.
"Di shonor" Section 75-3-502.
"Draft" Section 75-3-104

(4) I'n addition Chapter 1 contains general definitions and principles of
construction and interpretation applicable throughout this chapter.

SECTION 7. Section 75-2-210, M ssissippi Code of 1972, is anended as foll ows:

75-2-210. (1) A party may performhis duty through a del egate unl ess ot herw se
agreed or unless the other party has a substantial interest in having his
original promsor performor control the acts required by the contract. No

del egati on of performance relieves the party del egating of any duty to perform
or any liability for breach.

(2) Except as otherw se provided in Section 75-9-406, unless otherw se agreed,
all rights of either seller or buyer can be assigned except where the
assignment would materially change the duty of the other party, or increase
materially the burden or risk inposed on himby his contract, or inpair
materially his chance of obtaining return performance. A right to damages for
breach of the whole contract or a right arising out of the assignor's due
performance of his entire obligation can be assigned despite agreenent

ot herw se

(3) The creation, attachnment, perfection, or enforcenent of a security interest
in the seller's interest under a contract is not a transfer that materially
changes the duty of or increases materially the burden or risk inposed on the
buyer or inpairs naterially the buyer's chance of obtaining return performnce
within the purview of subsection (2) unless, and then only to the extent that,
enforcenent actually results in a delegation of material perfornmance of the
seller. Even in that event, the creation, attachnent, perfection, and

enf orcenent of the security interest remain effective, but (i) the seller is
|liable to the buyer for danages caused by the delegation to the extent that the
danages could not reasonably be prevented by the buyer, and (ii) a court having
jurisdiction may grant other appropriate relief, including cancellation of the
contract for sale or an injunction against enforcenent of the security interest
or _consunnation of the enforcenent.

(4) Unless the circunstances indicate the contrary a prohibition of assignnent
of "the contract” is to be construed as barring only the delegation to the
assi gnee of the assignor's performance.

(5) An assignnment of "the contract” or of "all my rights under the contract" or
an assignment in simlar general terns is an assignnent of rights and unl ess
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the | anguage or the circunstances (as in an assignnent for security) indicate
the contrary, it is a delegation of performance of the duties of the assignor
and its acceptance by the assignhee constitutes a prom se by himto perform
those duties. This promse is enforceable by either the assignor or the other
party to the original contract.

(6) The other party may treat any assignnent which del egates perfornmance as
creating reasonabl e grounds for insecurity and may without prejudice to his
rights against the assignor demand assurances fromthe assi gnee (Section 75-2-

609) .

SECTI ON 8. Section 75-2-326, M ssissippi Code of 1972, is anended as foll ows:

75-2-326. (1) Unless otherw se agreed, if delivered goods nmay be returned by
t he buyer even though they conformto the contract, the transaction is

(a) A "sale on approval" if the goods are delivered primarily for use, and
(b) A "sale or return" if the goods are delivered primarily for resale.

(2) * * * Goods held on approval are not subject to the clainms of the buyer's
creditors until acceptance; goods held on sale or return are subject to such
clainms while in the buyer's possession.

* * %

(3) Any "or return" termof a contract for sale is to be treated as a separate
contract for sale within the statute of frauds section of this chapter (Section
75-2-201) and as contradicting the sale aspect of the contract within the

provi sions of this chapter on parol or extrinsic evidence (Section 75-2-202).

SECTI ON 9. Section 75-2-502, M ssissippi Code of 1972, is anended as foll ows:

75-2-502. Buyer's right to goods on seller's repudiation, failure to deliver,
or insolvency.

(1) Subject to subsections (2) and (3) and even though the goods have not been
shi pped a buyer who has paid a part or all of the price of goods in which he
has a special property under the provisions of Section 75-2-501 may on naki ng
and keepi ng good a tender of any unpaid portion of their price recover them
fromthe seller if_

(a) In the case of goods bought for personal, famly, or househol d purposes,
the seller repudiates or fails to deliver as required by the contract: or

(b) In all cases, the seller becones insolvent within ten (10) days after
receipt of the first installnment on their price.

(2) The buyer's right to recover the goods under subsection (1)(a) vests upon

acquisition of a special property, even if the seller had not then repudiated
or failed to deliver.
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(3) If the identification creating his special property has been nade by the
buyer he acquires the right to recover the goods only if they conformto the
contract for sale.

SECTI ON 10. Section 75-2-716, M ssissippi Code of 1972, is anmended as foll ows:

75-2-716. (1) Specific performance may be decreed where the goods are uni que or
in other proper circunstances.

(2) The decree for specific performance may include such terns and conditions
as to paynent of the price, damages, or other relief as the court my deem
j ust.

(3) The buyer has a right of replevin for goods identified to the contract if
after reasonable effort he is unable to effect cover for such goods or the

ci rcunst ances reasonably indicate that such effort will be unavailing or if the
goods have been shi pped under reservation and satisfaction of the security
interest in them has been nmade or tendered. ln the case of goods bought for
personal, famly, or household purposes, the buyer's right of replevin vests
upon acquisition of a special property, even if the seller had not then

repudi ated or failed to deliver.

SECTI ON 11. Section 75-2A-103, M ssissippi Code of 1972, is anended as foll ows:
75-2A-103. (1) In this chapter unless the context otherw se requires:

(a) "Buyer in ordinary course of business" nmeans a person who in good faith and
wi t hout know edge that the sale to himis in violation of the ownership rights
or security interest or |leasehold interest of a third party in the goods, buys
in ordinary course froma person in the business of selling goods of that kind
but does not include a pawnbroker. "Buying" may be for cash or by exchange of
ot her property or on secured or unsecured credit and includes receiving goods
or docunments of title under a preexisting contract for sale but does not
include a transfer in bulk or as security for or in total or partial

sati sfaction of a noney debt.

(b) "Cancell ation" occurs when either party puts an end to the | ease contract
for default by the other party.

(c) "Conmercial unit" neans such a unit of goods as by comrercial usage is a

si ngl e whol e for purposes of |ease and division of which nmaterially inpairs its
character or value on the market or in use. A comercial unit nay be a single
article, as a machine, or a set of articles, as a suite of furniture or a line
of machinery, or a quantity, as a gross or carload, or any other unit treated
in use or in the relevant market as a single whole.

(d) "Conform ng" goods or performance under a | ease contract neans goods or
performance that are in accordance with the obligations under the |ease
contract.

(e) "Consumer |ease" nmeans a lease that a |lessor regularly engaged in the
busi ness of |l easing or selling nakes to a | essee who is an individual and who
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t akes under the lease primarily for a personal, famly or househol d purpose, if
the total paynments to be nmade under the | ease contract, excluding paynents for
options to renew or buy, do not exceed Twenty-five Thousand Dol | ars

($25, 000. 00) .

(f) "Fault" means wongful act, om ssion, breach or default.
(g) "Finance | ease" neans a |lease with respect to which
(i) The lessor does not select, manufacture, or supply the goods;

(1i) The lessor acquires the goods or the right to possession and use of the
goods in connection with the | ease; and

(iii) One (1) of the foll ow ng occurs:

(A) The | essee receives a copy of the contract by which the | essor acquired the
goods or the right to possession and use of the goods before signing the | ease
contract;

(B) The | essee's approval of the contract by which the | essor acquired the
goods or the right to possession and use of the goods is a condition to
ef fecti veness of the | ease contract;

(C The lessee, before signing the | ease contract, receives an accurate and
conpl ete statenent designating the prom ses and warranties, and any discl ainers
of warranties, limtations or nodifications of renedies, or |iquidated damages,
i ncluding those of a third party, such as the manufacturer of the goods,
provided to the | essor by the person supplying the goods in connection with or
as part of the contract by which the | essor acquired the goods or the right to
possessi on and use of the goods; or

(D) If the lease is not a consunmer |ease, the | essor, before the | essee signs
the |l ease contract, inforns the lessee in witing (a) of the identity of the
person supplying the goods to the | essor, unless the | essee has sel ected that
person and directed the |l essor to acquire the goods or the right to possession
and use of the goods fromthat person, (b) that the | essee is entitled under
this chapter to the prom ses and warranties, including those of any third
party, provided to the |essor by the person supplying the goods in connection
wWith or as part of the contract by which the | essor acquired the goods or the
right to possession and use of the goods, and (c) that the | essee may

communi cate with the person supplying the goods to the | essor and receive an
accurate and conplete statenent of those prom ses and warranties, including any
disclainmers and limtations of themor of renedies.

(h) "Goods" neans all things that are novable at the tine of identification to
the | ease contract, or are fixtures (Section 75-2A-309), but the term does not
i ncl ude noney, docunments, instrunments, accounts, chattel paper, general

intangi bles or mnerals or the like, including oil and gas, before extraction.
The term al so includes the unborn young of animals.

(i) "Installment | ease contract” neans a | ease contract that authorizes or
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requires the delivery of goods in separate lots to be separately accepted, even
t hough the | ease contract contains a clause "each delivery is a separate | ease"
or its equivalent.

(j) "Lease" neans a transfer of the right to possession and use of goods for a
termin return for consideration, but a sale, including a sale on approval or a
sale or return, or retention or creation of a security interest is not a |ease.
Unl ess the context clearly indicates otherw se, the termincludes a subl ease.

(k) "Lease agreenent" neans the bargain, with respect to the | ease, of the

| essor and the lessee in fact as found in their |anguage or by inplication from
ot her circunstances including course of dealing or usage of trade or course of
performance as provided in this chapter. Unless the context clearly indicates
ot herwi se, the termincludes a subl ease agreenent.

(1) "Lease contract” neans the total legal obligation that results fromthe

| ease agreenent as affected by this chapter and any ot her applicable rul es of
law. Unless the context clearly indicates otherwi se, the termincludes a

subl ease contract.

(m "Leasehold interest"” neans the interest of the lessor or the | essee under a
| ease contract.

(n) "Lessee" nmeans a person who acquires the right to possession and use of
goods under a |ease. Unless the context clearly indicates otherwi se, the term
i ncl udes a subl ease.

(o) "Lessee in ordinary course of business" neans a person who in good faith
and wi t hout know edge that the lease to himis in violation of the ownership
rights or security interest or |easehold interest of a third party in the goods
| eases in ordinary course froma person in the business of selling or |easing
goods of that kind but does not include a pawnbroker. "Leasing" may be for cash
or by exchange of other property or on secured or unsecured credit and includes
recei ving goods or docunents of title under a preexisting | ease contract but
does not include a transfer in bulk or as security for or in total or partia
satisfaction of a noney debt.

(p) "Lessor" neans a person who transfers the right to possession and use of
goods under a |ease. Unless the context clearly indicates otherwi se, the term
i ncludes a subl essor.

(q) "Lessor's residual interest" neans the lessor's interest in the goods after
expiration, termnation or cancellation of the | ease contract.

(r) "Lien" neans a charge against or interest in goods to secure paynent of a
debt or performance of an obligation, but the term does not include a security
i nterest.

(s) "Lot" neans a parcel or a single article that is the subject matter of a

separate | ease or delivery, whether or not it is sufficient to performthe
| ease contract.
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(t) "Merchant | essee" neans a |lessee that is a nerchant with respect to goods
of the kind subject to the |ease.

(u) "Present value" nmeans the anpbunt as of a date certain of one or nore suns
payable in the future, discounted to the date certain. The discount is
determined by the interest rate specified by the parties if the rate was not
mani festly unreasonable at the tine the transaction was entered into;

ot herwi se, the discount is determned by a conmercially reasonable rate that
takes into account the facts and circunstances of each case at the tinme the
transaction was entered into.

(v) "Purchase" includes taking by sale, |ease, nortgage, security interest,
pl edge, gift or any other voluntary transaction creating an interest in goods.

(w) "Subl ease"” neans a | ease of goods the right to possession and use of which
was acquired by the | essor as a | essee under an existing | ease.

(x) "Supplier"” means a person from whom a | essor buys or |eases goods to be
| eased under a finance | ease.

(y) "Supply contract” neans a contract under which a | essor buys or | eases
goods to be | eased.

(z) "Term nation" occurs when either party pursuant to a power created by
agreenent or law puts an end to the | ease contract otherw se than for default.

(2) Oher definitions applying to this chapter and the sections in which they
appear are:

"Accessions." Section 75-2A-310(1).

"Construction nortgage."” Section 75-2A-309(1)(d).

"Encunbrance." Section 75-2A-309(1)(e).

"Fi xtures." Section 75-2A-309(1)(a).

"Fixture filing." Section 75-2A-309(1)(b).

"Purchase noney | ease." Section 75-2A-309(1)(c).

(3) The following definitions in other chapters apply to this chapter:
"Account" Section 75-9-102(a)(2).

"Bet ween nerchants" Section 75-2-104(3).

"Buyer" Section 75-2-103(1)(a).

"Chattel paper" Section 75-9-102(a)(11).
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"Consumer goods" Section 75-9-102(a)(23).

"Docunent" Section 75-9-102(a)(30).

"Entrusting” Section 75-2-403(3).

"General intangible" Section 75-9-102(a)(42).

"Good faith" Section 75-2-103(1)(b).
"I nstrunment” Section 75-9-102(a)(47).
"Merchant" Section 75-2-104(1).

"Mort gage" Section 75-9-102(a) (55).

"Pursuant to commtnent" Section 75-9-102(a)(68).

"Recei pt" Section 75-2-103(1)(c).
"Sal e" Section 75-2-106(1).

"Sal e on approval" Section 75-2-326.
"Sale or return" Section 75-2-326.
"Seller" Section 75-2-103(1)(d).

(4) I'n addition, Chapter 1 contains general definitions and principles of
construction and interpretation applicable throughout this chapter.

SECTI ON 12. Section 75-2A-303, M ssissippi Code of 1972, is anended as foll ows:
75-2A-303. (1) As used in this section, "creation of a security interest"”

includes the sale of a | ease contract that is subject to Chapter 9, Secured
Transacti ons, by reason of Section 75-9-109(a)(3).

(2) Except as provided in subsection (3) of Section 75-9-705, a provision in a
| ease agreenent which (i) prohibits the voluntary or involuntary transfer,
including a transfer by sale, sublease, creation or enforcenment of a security
interest, or attachnment, |levy, or other judicial process, of an interest of a
party under the | ease contract or of the lessor's residual interest in the
goods, or (ii) makes such a transfer an event of default, gives rise to the
rights and renedi es provided in subsection (4), but a transfer that is
prohibited or is an event of default under the | ease agreenent is otherw se
effective.

* * %

(3) Aprovision in a |ease agreenent which (i) prohibits a transfer of a right
to damages for default with respect to the whole | ease contract or of a right
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to paynent arising out of the transferor's due performance of the transferor's
entire obligation, or (ii) nmakes such a transfer an event of default, is not
enforceabl e, and such a transfer is not a transfer that nmaterially inpairs the
prospect of obtaining return performance by, materially changes the duty of, or
materially increases the burden or risk inposed on, the other party to the

| ease contract within the purview of subsection (4).

(4) Subject to subsections (3) and Section 75-9-407:

(a) If atransfer is made which is made an event of default under a | ease
agreenent, the party to the | ease contract not making the transfer, unless that
party waives the default or otherw se agrees, has the rights and renedies
described in Section 75-2A-501(2);

(b) If paragraph (a) is not applicable and if a transfer is made that (i) is
prohi bited under a | ease agreenent or (ii) materially inpairs the prospect of
obtaining return performance by, materially changes the duty of, or materially
i ncreases the burden or risk inposed on, the other party to the | ease contract,
unl ess the party not making the transfer agrees at any tinme to the transfer in
the | ease contract or otherw se, then, except as limted by contract, (i) the
transferor is liable to the party not naking the transfer for danages caused by
the transfer to the extent that the damages coul d not reasonably be prevented
by the party not making the transfer and (ii) a court having jurisdiction may
grant other appropriate relief, including cancellation of the |ease contract or
an i njunction against the transfer.

(5) Atransfer of "the lease" or of "all ny rights under the |ease,” or a
transfer in simlar general ternms, is a transfer of rights and, unless the

| anguage or the circunstances, as in a transfer for security, indicate the
contrary, the transfer is a delegation of duties by the transferor to the
transferee. Acceptance by the transferee constitutes a prom se by the
transferee to performthose duties. The prom se is enforceable by either the
transferor or the other party to the | ease contract.

(6) Unless otherwi se agreed by the |l essor and the | essee, a del egati on of
performance does not relieve the transferor as against the other party of any
duty to performor of any liability for default.

(7) I'n a consuner |lease, to prohibit the transfer of an interest of a party
under the | ease contract or to make a transfer an event of default, the
| anguage nust be specific, by a witing, and conspi cuous.

SECTI ON 13. Section 75-2A-307, M ssissippi Code of 1972, is anended as foll ows:

75- 2A- 307. (1) Except as otherw se provided in Section 75-2A-306, a creditor of
a | essee takes subject to the | ease contract.

(2) Except as otherw se provided in subsection (3), * * * and in Sections 75-
2A- 306 and 75-2A-308, a creditor of a |lessor takes subject to the | ease
contract unless * * * the creditor holds a lien that attached to the goods
before the | ease contract became enforceable.
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* k% %

(3) Except as otherwi se provided in Section 75-9-317, 75-9-321 and 75-9-323, a
| essee takes a | easehold interest subject to a security interest held by a
creditor of the |lessor.

* * %

SECTI ON 14. Section 75-2A-309, M ssissippi Code of 1972, is anended as foll ows:
75-2A-309. (1) In this section:

(a) Goods are "fixtures" when they becone so related to particular real estate
that an interest in themarises under real estate |aw

(b) A"fixture filing" is the filing, in the office where a record of a
nortgage on the real estate would be filed or recorded, of a financing
statenent covering goods that are or are to becone fixtures and conformng to

the requirements of Section 75-9-502(a) and (b);

(c) Alease is a "purchase noney | ease" unless the | essee has possession or use
of the goods or the right to possession or use of the goods before the | ease
agreenent is enforceabl e;

(d) A nortgage is a "construction nortgage" to the extent it secures an
obligation incurred for the construction of an inprovenent on |and including
the acquisition cost of the land, if the recorded witing so indicates; and

(e) "Encunbrance" includes real estate nortgages and other liens on real estate
and all other rights in real estate that are not ownership interests.

(2) Under this chapter a |l ease may be of goods that are fixtures or my
continue in goods that becone fixtures, but no | ease exists under this chapter
of ordinary building materials incorporated into an inprovenent on | and.

(3) This chapter does not prevent creation of a |ease of fixtures pursuant to
real estate |aw

(4) The perfected interest of a |lessor of fixtures has priority over a
conflicting interest of an encunbrancer or owner of the real estate if:

(a) The lease is a purchase noney | ease, the conflicting interest of the
encunbrancer or owner arises before the goods becone fixtures, the interest of
the Il essor is perfected by a fixture filing before the goods becone fixtures or
within ten (10) days thereafter, and the | essee has an interest of record in
the real estate or is in possession of the real estate; or

(b) The interest of the lessor is perfected by a fixture filing before the
interest of the encunbrancer or owner is of record, the lessor's interest has
priority over any conflicting interest of a predecessor in title of the
encunbrancer or owner, and the | essee has an interest of record in the rea
estate or is in possession of the real estate.
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(5) The interest of a |essor of fixtures, whether or not perfected, has
priority over the conflicting interest of an encunbrancer or owner of the rea
estate if:

(a) The fixtures are readily renovable factory or office machines, readily
renmovabl e equi pnent that is not primarily used or |eased for use in the
operation of the real estate, or readily renovabl e replacenents of donestic
appl iances that are goods subject to a consuner |ease, and before the goods
becone fixtures the | ease contract is enforceable; or

(b) The conflicting interest is a lien on the real estate obtained by |egal or
equi tabl e proceedings after the | ease contract is enforceable; or

(c) The encunbrancer or owner has consented in witing to the | ease or has
disclaimed an interest in the goods as fixtures; or

(d) The lessee has a right to renove the goods as agai nst the encunbrancer or
owner. If the lessee's right to renove termnates, the priority of the interest
of the lessor continues for a reasonable tine.

(6) Notw thstandi ng subsection (4)(a) but otherw se subject to subsections (4)
and (5), the interest of a |lessor of fixtures, including the |essor's residual
interest, is subordinate to the conflicting interest of an encunbrancer of the
real estate under a construction nortgage recorded before the goods becone
fixtures if the goods becone fixtures before the conpletion of the
construction. To the extent given to refinance a construction nortgage, the
conflicting interest of an encunbrancer of the real estate under a nortgage has
this priority to the sane extent as the encunbrancer of the real estate under

t he construction nortgage.

(7) I'n cases not within the precedi ng subsections, priority between the
interest of a lessor of fixtures, including the lessor's residual interest, and
the conflicting interest of an encunbrancer or owner of the real estate who is
not the |l essee is determned by the priority rules governing conflicting
interests in real estate.

(8) If the interest of a lessor of fixtures, including the |essor's residual
interest, has priority over all conflicting interests of all owners and
encunbrancers of the real estate, the lessor or the | essee may (i) on default,
expiration, termnation or cancellation of the | ease agreenent but subject to
the | ease agreenent and this chapter, or (ii) if necessary to enforce other
rights and renedi es of the | essor or | essee under this chapter, renove the
goods fromthe real estate, free and clear of all conflicting interests of al
owners and encunbrancers of the real estate, but the | essor or |essee nust

rei nburse any encunbrancer or owner of the real estate who is not the | essee
and who has not otherw se agreed for the cost of repair of any physical injury,
but not for any dimnution in value of the real estate caused by the absence of
t he goods renoved or by any necessity of replacing them A person entitled to
rei mbursenent may refuse perm ssion to renove until the party seeking renova

gi ves adequate security for the performance of this obligation

(9) Even though the | ease agreenent does not create a security interest, the
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interest of a |essor of fixtures, including the lessor's residual interest, is
perfected by filing a financing statenment as a fixture filing for |eased goods
that are or are to beconme fixtures in accordance with the rel evant provisions
of the Chapter on Secured Transactions (Chapter 9).

SECTI ON 15. Section 75-4-210, M ssissippi Code of 1972, is anended as foll ows:

75-4-210. (a) A collecting bank has a security interest in an itemand any
acconpanyi ng docunments or the proceeds of either:

(1) In case of an itemdeposited in an account, to the extent to which credit
given for the item has been w thdrawn or appli ed;

(2) I'n case of an itemfor which it has given credit available for w thdrawal
as of right, to the extent of the credit given, whether or not the credit is
drawn upon or there is a right of charge-back; or

(3) If it makes an advance on or against the item

(b) If credit given for several itens received at one tine or pursuant to a
single agreenent is withdrawn or applied in part, the security interest remains
upon all the itens, any acconpanyi ng docunents or the proceeds of either. For

t he purpose of this section, credits first given are first w thdrawn.

(c) Receipt by a collecting bank of a final settlenent for an itemis a
realization on its security interest in the item acconpanying docunents, and
proceeds. So long as the bank does not receive final settlenent for the itemor
gi ve up possession of the item or acconpanyi ng docunents for purposes other
than collection, the security interest continues to that extent and is subject
to Chapter 9, but:

(1) No security agreement is necessary to nmake the security interest
enforceabl e (Section 75-9-203(b)(3)(A);

(2) No filing is required to perfect the security interest; and

(3) The security interest has priority over conflicting perfected security
interests in the item acconpanying docunents, or proceeds.

SECTI ON 16. Section 75-7-503, M ssissippi Code of 1972, is anended as foll ows:

75-7-503. (1) A docunent of title confers no right in goods against a person
who before issuance of the docunment had a |l egal interest or a perfected
security interest in themand who neither

(a) Delivered or entrusted them or any docunent of title covering themto the
bail or or his nonminee with actual or apparent authority to ship, store or sel
or with power to obtain delivery under this chapter (Section 75-7-403) or with
power of disposition under this code (Sections 75-2-403 and 75-9-320) or other
statute or rule of |aw, nor

(b) Acquiesced in the procurenent by the bailor or his nom nee of any docunent
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of title.

(2) Title to goods based upon an unaccepted delivery order is subject to the
rights of anyone to whom a negoti abl e warehouse recei pt or bill of |ading
covering the goods has been duly negotiated. Such a title may be defeated under
the next section to the sanme extent as the rights of the issuer or a transferee
fromthe issuer.

(3) Title to goods based upon a bill of lading issued to a freight forwarder is
subject to the rights of anyone to whoma bill issued by the freight forwarder
is duly negotiated; but delivery by the carrier in accordance with Part 4 of
this chapter pursuant to its own bill of |ading discharges the carrier's

obligation to deliver.
SECTION 17. Section 75-8-103, M ssissippi Code of 1972, is anmended as foll ows:

75-8-103. (a) A share or simlar equity interest issued by a corporation,
busi ness trust, joint stock conpany, or simlar entity is a security.

(b) An "investnent company security" is a security. "lnvestnment company
security" neans a share or simlar equity interest issued by an entity that is
regi stered as an i nvestnent conpany under the federal investnent conpany |aws,
an interest in a unit investnent trust that is so registered, or a face-anount
certificate issued by a face-anount certificate conpany that is so registered.
| nvest nent conpany security does not include an insurance policy or endowrent
policy or annuity contract issued by an insurance conpany.

(c) Aninterest in a partnership or limted liability conpany is not a security
unless it is dealt in or traded on securities exchanges or in securities
markets, its ternms expressly provide that it is a security governed by this
chapter, or it is an investnent conpany security. However, an interest in a
partnership or limted liability conpany is a financial asset if it is held in
a securities account.

(d) Awiting that is a security certificate is governed by this chapter and
not by Chapter 3, even though it also neets the requirenments of that chapter.
However, a negotiable instrument governed by Chapter 3 is a financial asset if
it is held in a securities account.

(e) An option or simlar obligation issued by a clearing corporation to its
participants is not a security, but is a financial asset.

(f) A comodity contract, as defined in Section 75-9-102(a)(15), is not a
security or a financial asset.

SECTI ON 18. Section 75-8-106, M ssissippi Code of 1972, is anmended as foll ows:

75-8-106. (a) A purchaser has "control" of a certificated security in bearer
formif the certificated security is delivered to the purchaser.

(b) A purchaser has "control" of a certificated security in registered formif
the certificated security is delivered to the purchaser, and:
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(1) The certificate is endorsed to the purchaser or in blank by an effective
endor senent; or

(2) The certificate is registered in the nane of the purchaser, upon original
issue or registration of transfer by the issuer.

(c) A purchaser has "control" of an uncertificated security if:
(1) The uncertificated security is delivered to the purchaser; or

(2) The issuer has agreed that it will conply with instructions originated by
t he purchaser without further consent by the registered owner.

(d) A purchaser has "control" of a security entitlenment if:
(1) The purchaser becones the entitlenment holder; * * *
(2) The securities internediary has agreed that it will conmply with entitl enent

orders originated by the purchaser w thout further consent by the entitlenment
hol der;_or

3) Another person has control of the security entitlenent on behalf of the
pur chaser or, having previously acquired control of the security entitl enent,
acknow edges that it has control on behalf of the purchaser

(e) If an interest in a security entitlenment is granted by the entitlenent
hol der to the entitlenent holder's own securities internediary, the securities
i nternedi ary has control

(f) A purchaser who has satisfied the requirenents of subsection (c) * * * or
(d) * * * has control, even if the registered owner in the case of subsection
(c) * * * or the entitlenment holder in the case of subsection (d) * * * retains
the right to nmake substitutions for the uncertificated security or security
entitlement, to originate instructions or entitlenment orders to the issuer or
securities internmediary, or otherwise to deal with the uncertificated security
or security entitlenent.

(g) An issuer or a securities internediary may not enter into an agreenent of

t he ki nd described in subsection (c)(2) or (d)(2) without the consent of the
regi stered owner or entitlenment holder, but an issuer or a securities
intermediary is not required to enter into such an agreenment even though the
regi stered owner or entitlenent holder so directs. An issuer or securities
internediary that has entered into such an agreenent is not required to confirm
t he exi stence of the agreenment to another party unl ess requested to do so by
the regi stered owner or entitlenent hol der.

SECTI ON 19. Section 75-8-110, M ssissippi Code of 1972, is anmended as foll ows:

75-8-110. (a) The local law of the issuer's jurisdiction, as specified in
subsection (d), governs:

(1) The validity of a security;
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(2) The rights and duties of the issuer with respect to registration of
transfer;

(3) The effectiveness of registration of transfer by the issuer;

(4) Whether the issuer owes any duties to an adverse claimant to a security;
and

(5) Whether an adverse claimcan be asserted against a person to whom transfer
of a certificated or uncertificated security is registered or a person who
obtains control of an uncertificated security.

(b) The local |law of the securities internmediary's jurisdiction, as specified
in subsection (e), governs:

(1) Acquisition of a security entitlenent fromthe securities internediary;

(2) The rights and duties of the securities internediary and entitl enent hol der
arising out of a security entitlenent;

(3) Whether the securities internediary owes any duties to an adverse cl ai mant
to a security entitlenent; and

(4) Whether an adverse claimcan be asserted agai nst a person who acquires a
security entitlenment fromthe securities internmediary or a person who purchases
a security entitlenent or interest therein froman entitlenment hol der.

(c) The local law of the jurisdiction in which a security certificate is
| ocated at the time of delivery governs whether an adverse claimcan be
asserted against a person to whomthe security certificate is delivered.

(d) "Issuer's jurisdiction” nmeans the jurisdiction under which the issuer of
the security is organized or, if permitted by the law of that jurisdiction, the
| aw of another jurisdiction specified by the issuer. An issuer organized under
the law of this state nmay specify the | aw of another jurisdiction as the | aw
governing the matters specified in subsection (a)(2) through (5).

(e) The following rules determne a "securities internediary's jurisdiction”
for purposes of this section:

(1) If an agreenent between the securities internediary and its entitl enent
hol der governing the securities account expressly provides that a particul ar
jurisdiction is the securities internmediary's jurisdiction for the purposes of
this part, this article or the Uniform Commercial Code, that jurisdiction is
the securities internmediary's jurisdiction.

(2) If paragraph (1) does not apply and an agreenent between the securities
internediary and its entitlenent hol der governing the securities account

expressly provides that the agreenent is governed by the |aw of a particular
jurisdiction, that jurisdiction is the securities intermediary's jurisdiction.

(3) If neither paragraph (1) nor paragraph (2) applies and an agreenent between
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the securities internediary and its entitlenment holder * * * expressly provides
that the securities account is maintained at an office in a particular
jurisdiction, that jurisdiction is the securities intermediary's jurisdiction.

(4) If none of the preceding paragraphs of this subsection apply, the
securities internediary's jurisdiction is the jurisdiction in which * * * the
office identified in an account statenent as the office serving the entitl enent
hol der's account is |ocated.

(5) If none of the preceding paragraphs of this subsection apply, the
securities internediary's jurisdiction is the jurisdiction in which * * * the
chi ef executive office of the securities internediary is |ocated.

(f) A securities internediary's jurisdiction is not determ ned by the physica
| ocation of certificates representing financial assets, or by the jurisdiction
in which is organized the issuer of the financial asset with respect to which
an entitlenent holder has a security entitlenent, or by the |ocation of
facilities for data processing or other record keeping concerning the account.

SECTI ON 20. Section 75-8-301, M ssissippi Code of 1972, is anmended as foll ows:
75-8-301. (a) Delivery of a certificated security to a purchaser occurs when:
(1) The purchaser acquires possession of the security certificate;

(2) Another person, other than a securities internediary, either acquires
possession of the security certificate on behalf of the purchaser or, having
previ ously acquired possession of the certificate, acknowl edges that it holds
for the purchaser; or

(3) A securities internediary acting on behalf of the purchaser acquires
possession of the security certificate, only if the certificate is in
registered formand is (i) registered in the nane of the purchaser, (ii)
payable to the order of the purchaser, or (iii) specially endorsed to the
purchaser by an effective endorsenent and has not been endorsed to the
securities internediary or in blank.

(b) Delivery of an uncertificated security to a purchaser occurs when

(1) The issuer registers the purchaser as the registered owner, upon origina
i ssue or registration of transfer; or

(2) Another person, other than a securities intermediary, either becones the
regi stered owner of the uncertificated security on behalf of the purchaser or,
havi ng previously becone the regi stered owner, acknow edges that it holds for
t he purchaser

SECTI ON 21. Section 75-8-302, M ssissippi Code of 1972, is anended as foll ows:
75-8-302. (a) Except as otherw se provided in subsections (b) and (c), * * * a

purchaser of a certificated or uncertificated security acquires all rights in
the security that the transferor had or had power to transfer

10/9/2001



SB2626 (As Sent to Governor) - 2001 Regular Session Page 137

(b) A purchaser of alimted interest acquires rights only to the extent of the
i nterest purchased.

(c) A purchaser of a certificated security who as a previous hol der had notice
of an adverse claimdoes not inprove its position by taking froma protected
pur chaser.

SECTI ON 22. Section 75-8-510, M ssissippi Code of 1972, is anmended as foll ows:

75-8-510. (a) In a case not covered by the priority rules in Article 9 or the
rules stated in subsection (c), an action based on an adverse claimto a
financial asset or security entitlenent, whether framed in conversion,

repl evin, constructive trust, equitable lien, or other theory, may not be
asserted agai nst a person who purchases a security entitlenent, or an interest
therein, froman entitlenent holder if the purchaser gives val ue, does not have
notice of the adverse claim and obtains control.

(b) If an adverse claimcould not have been asserted agai nst an entitl enent
hol der under Section 75-8-502, the adverse cl ai mcannot be asserted against a
person who purchases a security entitlenment, or an interest therein, fromthe
entitlenment hol der.

(c) I'n a case not covered by the priority rules in Chapter 9, a purchaser for
val ue of a security entitlenent, or an interest therein, who obtains control
has priority over a purchaser of a security entitlenent, or an interest

therein, who does not obtain control. Except as otherw se provided in
subsection (d), purchasers who have control rank according to priority in tine
of :

(1) The purchaser's beconing the person for whomthe securities account, in
which the security entitlenent is carried, is maintained, if the purchaser
obt ai ned control under Section 75-8-106(d)(1);

(2) The securities internediary's agreenent to conply with the purchaser's
entitlenent orders with respect to security entitlenments carried or to be
carried in the securities account in which the security entitlenent is carried,
if the purchaser obtained control under Section 75-8-106(d)(2); or

(3) If the purchaser obtai ned control through another person under Section 75-
8-106(d)(3), the tine on which priority wuld be based under this subsection if
the other person were the secured party.

(d) A securities internmediary as purchaser has priority over a conflicting
pur chaser who has control unless otherw se agreed by the securities
i nternediary.

SECTI ON 23. Section 71-3-43, M ssissippi Code of 1972, is anended as foll ows:

71-3-43. No assignnent, release, or conmutation of conpensation or benefits due
or payabl e under this chapter, except as provided by this chapter, shall be
val i d; and such conpensation and benefits shall be exenpt fromall clains of
creditors and from|levy, execution, and attachnment or other renmedy for recovery
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or collection of a debt, which exenption nmay be waived. This section prevails
over Sections 75-9-406 and 75-9-408 of Article 9 of the Uniform Commerci al Code
to the extent, if any, that these sections may otherw se be applicable.

SECTI ON 24. Section 41-29-177, M ssissippi Code of 1972, is anended as foll ows:

41-29-177. (1) Except as otherw se provided in Section 41-29-176, M ssi ssi ppi
Code of 1972, when any property, other than a controll ed substance, raw
material or paraphernalia, is seized under the Uniform Controlled Substances
Law, proceedi ngs under this section shall be instituted within thirty (30) days
fromthe date of seizure or the subject property shall be imrediately returned
to the party fromwhom sei zed.

(2) A petition for forfeiture shall be filed in the nanme of the State of

M ssi ssippi, the county or the nunicipality and may be filed in the county in
whi ch the seizure is nade, the county in which the crimnal prosecution is
brought or the county in which the owner of the seized property is found.
Forfeiture proceedings may be brought in the circuit court or the county court
if a county court exists in the county and the value of the seized property is
wWithin the jurisdictional limts of the county court as set forth in Section 9-
9-21, M ssissippi Code of 1972. A copy of such petition shall be served upon
the foll owi ng persons by service of process in the sanme manner as in civil
cases:

(a) The owner of the property, if address is known;

(b) Any secured party who has registered his lien or filed a financing
statenent as provided by law, if the identity of such secured party can be
ascertained by the Bureau of Narcotics or the local |aw enforcenent agency by
maki ng a good faith effort to ascertain the identity of such secured party as
descri bed in subsections (3), (4), (5, (6) and (7) of this section;

(c) Any other bona fide |lienholder or secured party or other person holding an
interest in the property in the nature of a security interest of whomthe

M ssi ssi ppi Bureau of Narcotics or the |ocal |aw enforcenent agency has actual
know edge;

(d) Any hol der of a nortgage, deed of trust, lien or encunbrance of record, if
the property is real estate, by nmaking a good faith inquiry as described in
subsection (8) of this section; and

(e) Any person in possession of property subject to forfeiture at the tinme that
it was seized.

(3) If the property is a notor vehicle susceptible of titling under the

M ssi ssippi Motor Vehicle Title Law and if there is any reasonabl e cause to
believe that the vehicle has been titled, the Bureau of Narcotics or the |ocal
| aw enf orcenent agency shall nake inquiry of the State Tax Comm ssion as to
what the records of the State Tax Comm ssion show as to who is the record owner
of the vehicle and who, if anyone, holds any lien or security interest which
affects the vehicle.
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(4) If the property is a notor vehicle and is not titled in the State of

M ssi ssi ppi, then the Bureau of Narcotics or the |ocal |aw enforcenent agency
shall attenpt to ascertain the name and address of the person in whose nane the
vehicle is licensed, and if the vehicle is licensed in a state which has in
effect a certificate of title law, the bureau or the |ocal |aw enforcenent
agency shall make inquiry of the appropriate agency of that state as to what
the records of the agency show as to who is the record owner of the vehicle and
who, if anyone, holds any lien, security interest or other instrunment in the
nature of a security device which affects the vehicle.

(5) If the property is of a nature that a financing statenent is required by
the laws of this state to be filed to perfect a security interest affecting the
property and if there is any reasonable cause to believe that a financing
statenent covering the security interest has been filed under the laws of this
state, the Bureau of Narcotics or the |local |aw enforcenent agency shall neke
inquiry of the appropriate office designated in Section 75-9-501, M ssissipp
Code of 1972, as to what the records show as to who is the record owner of the
property and who, if anyone, has filed a financing statenent affecting the

property.

(6) If the property is an aircraft or part thereof and if there is any
reasonabl e cause to believe that an instrunent in the nature of a security
device affects the property, then the Bureau of Narcotics or the |ocal |aw

enf orcenent agency shall nake inquiry of the M ssissippi Departnent of
Transportation as to what the records of the Federal Aviation Adm nistration
show as to who is the record owner of the property and who, if anyone, holds an
instrunment in the nature of a security device which affects the property.

(7) I'n the case of all other personal property subject to forfeiture, if there
is any reasonable cause to believe that an instrunment in the nature of a
security device affects the property, then the Bureau of Narcotics or the |ocal
| aw enf orcenent agency shall nake a good faith inquiry to identify the hol der
of any such instrunent.

(8) If the property is real estate, the Bureau of Narcotics or the |ocal |aw
enforcenent agency shall nmake inquiry of the chancery clerk of the county
wherein the property is |located to determ ne who is the owner of record and
who, if anyone, is a holder of a bona fide nortgage, deed of trust, lien or
encunbr ance.

(9) I'n the event the answer to an inquiry states that the record owner of the
property is any person other than the person who was in possession of it when
it was seized, or states that any person holds any lien, encunbrance, security
interest, other interest in the nature of a security interest, nortgage or deed
of trust which affects the property, the Bureau of Narcotics or the local |aw
enf orcenent agency shall cause any record owner and al so any |ienhol der,
secured party, other person who holds an interest in the property in the nature
of a security interest, or holder of an encunbrance, nortgage or deed of trust
whi ch affects the property to be naned in the petition of forfeiture and to be
served with process in the same manner as in civil cases.

(10) If the owner of the property cannot be found and served with a copy of the
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petition of forfeiture, or if no person was in possession of the property
subject to forfeiture at the tinme that it was seized and the owner of the
property is unknown, the Bureau of Narcotics or the |ocal |aw enforcenent
agency shall file with the clerk of the court in which the proceeding is
pending an affidavit to such effect, whereupon the clerk of the court shal
publ i sh notice of the hearing addressed to "the Unknown Owmner of

,“ filling in the blank space with a reasonably detail ed
description of the property subject to forfeiture. Service by publication shal
contain the other requisites prescribed in Section 11-33-41, and shall be
served as provided in Section 11-33-37, M ssissippi Code of 1972, for
publication of notice for attachnents at |aw.

(11) No proceedings instituted pursuant to the provisions of this article shal
proceed to hearing unless the judge conducting the hearing is satisfied that
this section has been conplied with. Any answer received froman inquiry

requi red by subsections (3) through (8) of this section shall be introduced
into evidence at the hearing.

SECTI ON 25. Section 49-7-251, Mssissippi Code of 1972, is anmended as foll ows:

49-7-251. (1) Except as otherw se provided in Section 49-7-257, when any
property is seized pursuant to Section 49-7-103, 49-15-21(2) or 59-21-33,

M ssi ssi ppi Code of 1972, proceedi ngs under this section shall be instituted
pronptly. Provided, however, that the seizing | aw enforcenent agency may, in
the sound exercise of discretion, decide not to bring a forfeiture action if
the interests of bona fide |lienholders or secured creditors equal or exceed the
val ue of the seized property, or if other factors would produce a negative
econonmi c result. Provided further, that no property shall be subject to
forfeiture which has been stolen fromits owner if the owner can be identified
and prosecution for the theft has been initiated.

(2) A petition for forfeiture shall be filed pronptly in the nane of the State
of M ssissippi, the county or the nunicipality and may be filed in the county
in which the seizure is made, the county in which the crimnal prosecution is
brought or the county in which the owner of the seized property is found.
Forfeiture proceedings may be brought in the circuit court or the county court
if a county court exists in the county and the value of the seized property is
within the jurisdictional Iimts of the county court as set forth in Section 9-
9-21, M ssissippi Code of 1972. A copy of such petition shall be served upon
the foll owi ng persons by service of process in the sanme manner as in civil
cases:

(a) The owner of the property, if address is known;

(b) Any secured party who has registered his lien or filed a financing
statenent as provided by law, if the identity of such secured party can be
ascertained by the Departnent of Wldlife Conservation or the |ocal |aw

enf orcenent agency by meking a good faith effort to ascertain the identity of
such secured party as described in subsections (3), (4), (5, (6) and (7) of
this section;

(c) Any other bona fide |lienholder or secured party or other person holding an
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interest in the property in the nature of a security interest of whomthe
Departnent of Wldlife Conservation or the |ocal |aw enforcenent agency has
actual know edge; and

(d) Any person in possession of property subject to forfeiture at the tine that
it was seized.

(3) If the property is a notor vehicle susceptible of titling under the

M ssi ssi ppi Mdtor Vehicle Title Law and if there is any reasonabl e cause to
bel i eve that the vehicle has been titled, the Departnment of Wldlife
Conservation or the local |aw enforcenent agency shall make inquiry of the
State Tax Conmi ssion as to what the records of the State Tax Conmm ssion show as
to who is the record owner of the vehicle and who, if anyone, holds any lien or
security interest which affects the vehicle.

(4) If the property is a notor vehicle and is not titled in the State of

M ssi ssi ppi, then the Departnent of Wldlife Conservation or the |ocal |aw

enf orcenment agency shall attenpt to ascertain the nane and address of the
person in whose nane the vehicle is licensed, and if the vehicle is licensed in
a state which has in effect a certificate of title law, the Departnent of
Wldlife Conservation or the |local |aw enforcenent agency shall nake inquiry of
the appropriate agency of that state as to what the records of the agency show
as to who is the record owner of the vehicle and who, if anyone, holds any
lien, security interest or other instrunment in the nature of a security device
whi ch affects the vehicle.

(5) If the property is of a nature that a financing statenent is required by
the laws of this state to be filed to perfect a security interest affecting the
property and if there is any reasonable cause to believe that a financing
statenment covering the security interest has been filed under the laws of this
state, the Departnent of WIldlife Conservation or the |ocal |aw enforcenent
agency shall make inquiry of the appropriate office designated in Section 75-9-
501, M ssissippi Code of 1972, as to what the records show as to who is the
record owner of the property and who, if anyone, has filed a financing
statenent affecting the property.

(6) If the property is an aircraft or part thereof and if there is any
reasonabl e cause to believe that an instrunent in the nature of a security
device affects the property, then the Departnent of Wldlife Conservation or
the |l ocal |aw enforcenent agency shall make inquiry of the Admnistrator of the
M ssi ssippi Aeronautics Conm ssion as to what the records of the Federal

Avi ation Adm nistration show as to who is the record owner of the property and
who, if anyone, holds an instrunment in the nature of a security device which
affects the property.

(7) I'n the case of all other personal property subject to forfeiture, if there
is any reasonabl e cause to believe that an instrunent in the nature of a
security device affects the property, then the Departnent of Wldlife
Conservation or the |ocal |aw enforcenent agency shall nmake a good faith
inquiry to identify the hol der of any such instrunent.

(8) In the event the answer to an inquiry states that the record owner of the
10/9/2001



SB2626 (As Sent to Governor) - 2001 Regular Session Page 142

property is any person other than the person who was in possession of it when
it was seized, or states that any person holds any |lien, encunbrance, security
interest, other interest in the nature of a security interest, nortgage or deed
of trust which affects the property, the Departnent of Wldlife Conservation or
the local |aw enforcenent agency shall cause any record owner and al so any

I i enhol der, secured party, other person who holds an interest in the property
in the nature of a security interest which affects the property to be naned in
the petition of forfeiture and to be served with process in the sane manner as
in civil cases.

(9) If the owner of the property cannot be found and served with a copy of the
petition of forfeiture, or if no person was in possession of the property
subject to forfeiture at the tinme that it was seized and the owner of the
property is unknown, the Departnent of WIldlife Conservation or the |ocal |aw
enforcenent agency shall file with the clerk of the court in which the
proceeding is pending an affidavit to such effect, whereupon the clerk of the
court shall publish notice of the hearing addressed to "the Unknown Oaner of

,“ filling in the blank space with a reasonably detail ed
description of the property subject to forfeiture. Service by publication shal
contain the other requisites prescribed in Section 11-33-41, M ssissippi Code
of 1972, and shall be served as provided in Section 11-33-37, M ssissippi Code
of 1972, for publication of notice for attachnents at | aw.

(10) No proceedings instituted pursuant to the provisions of this section shal
proceed to hearing unless the judge conducting the hearing is satisfied that
this section has been conplied with. Any answer received froman inquiry

requi red by subsections (3) through (7) of this section shall be introduced
into evidence at the hearing.

SECTI ON 26. Section 67-1-93, M ssissippi Code of 1972, is anended as foll ows:

67-1-93. (1) Except as otherw se provided in Section 67-1-99, when any
property, other than an al coholic beverage or raw material, is seized under
this chapter or Chapter 31 of Title 97, M ssissippi Code of 1972, proceedi ngs
under this section shall be instituted pronptly.

(2) A petition for forfeiture shall be filed pronptly in the nane of the State
of Mssissippi with the clerk of the circuit or county court of the county in
whi ch the seizure is made. A copy of such petition shall be served upon the
foll ow ng persons by service of process in the sane manner as in civil cases:

(a) The owner of the property, if address is known;

(b) Any secured party who has registered his lien or filed a financing
statenent as provided by law, if the identity of such secured party can be
ascertai ned by the agent or agency which seized the property maki ng a good
faith effort to ascertain the identity of such secured party as described in
subsections (3), (4), (5), (6) and (7) of this section;

(c) Any other bona fide |lienholder or secured party or other person holding an
interest in the property in the nature of a security interest of whomthe agent
or agency has actual know edge; and
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(d) Any person in possession of property subject to forfeiture at the tine that
it was seized.

(3) If the property is a notor vehicle susceptible of titling under the

M ssi ssi ppi Motor Vehicle Title Law and if there is any reasonabl e cause to
believe that the vehicle has been titled, the agent or agency shall nake
inquiry of the State Tax Conmmi ssion as to what the records of the State Tax
Comm ssion show as to who is the record owner of the vehicle and who, if
anyone, holds any lien or security interest which affects the vehicle.

(4) I'f the property is a notor vehicle and is not titled in the State of

M ssi ssippi then the agent or agency shall attenpt to ascertain the name and
address of the person in whose nane the vehicle is |licensed, and if the vehicle
is licensed in a state which has in effect a certificate of title |law, the
agent or agency shall make inquiry of the appropriate agency of that state to
determ ne through such agency's records the nane of the record owner of the
vehi cl e and who, if anyone, holds any lien, security interest or other
instrunment in the nature of a security device which affects the vehicle.

(5) If the property is of a nature that a financing statenent is required by
the laws of this state to be filed to perfect a security interest affecting the
property and if there is any reasonable cause to believe that a financing
statenment covering the security interest has been filed under the laws of this
state, the agent or agency shall nake inquiry of the appropriate office
designated in Section 75-9-501 to determ ne through the records of such office
the nane of the record owner of the property and who, if anyone, has filed a
financing statenent affecting the property.

(6) If the property is an aircraft or part thereof and if there is any
reasonabl e cause to believe that an instrunent in the nature of a security
device affects the property, then the agent or agency shall make inquiry of the
Adm ni strator of the Federal Aviation Adm nistration to determ ne through
records of the adm nistrator the name of the record owner of the property and
who, if anyone, holds an instrunent in the name of a security device which
affects the property.

(7) In the case of all other property other than an al coholic beverage or raw
material subject to forfeiture, if there is any reasonable cause to believe
that an instrunment in the nature of a security device affects the property,
then the agent or agency shall make a good faith inquiry to identify the hol der
of any such instrunent.

(8) In the event the answer to an inquiry states that the record owner of the
property is any person other than the person who was in possession of it when
it was seized, or states that any person holds any lien, security interest or
other interest in the nature of a security interest which affects the property,
t he agent or agency shall cause any record owner and al so any |ienhol der,
secured party or other person who holds an interest in the property in the
nature of a security interest which affects the property to be nanmed in the
petition of forfeiture and to be served with process in the same manner as in
civil cases.

10/9/2001



SB2626 (As Sent to Governor) - 2001 Regular Session Page 144

(9) If the owner of the property cannot be found and served with a copy of the
petition of forfeiture, or if no person was in possession of the property
subject to forfeiture at the tinme that it was seized and the owner of the
property is unknown, the agent or agency shall file with the clerk of the court
in which the proceeding is pending an affidavit to such effect, whereupon the
clerk of the court shall publish notice of the hearing addressed to "the
Unknown Owner of ,“ filling in the blank space with a reasonably
detailed description of the property subject to forfeiture. Service by
publication shall be nmade in accordance with the M ssissippi Rules of Cvil

Pr ocedur e.

(10) No proceedings instituted pursuant to the provisions of this chapter shal
proceed to hearing unless the judge conducting the hearing is satisfied that
this section has been conplied with. Any answer received froman inquiry

requi red by subsections (3) through (7) of this section shall be introduced
into evidence at the hearing.

SECTI ON 27. Section 97-17-4, M ssissippi Code of 1972, is anended as fol |l ows:

97-17-4. (1) Al property, real or personal, including noney, used in the
course of, intended for use in the course of, derived from or realized

t hrough, conduct in violation of a provision of Section 97-17-1 or 97-17-3 is
subject to civil forfeiture to the state pursuant to the provisions of this
section; provided, however, that a forfeiture of personal property encunbered
by a bona fide security interest or real property encunbered by a bona fide

nortgage, deed of trust, lien or encunbrance of record shall be subject to the
interest of the secured party or subject to the interest of the hol der of the
nort gage deed of trust, lien of encunbrance of record if such secured party or

hol der nei ther had know edge of or consented to the act or om ssion.

(2) Property subject to forfeiture may be seized by | aw enforcenent officers
upon process issued by any appropriate court having jurisdiction over the
property. Seizure w thout process may be made if:

(a) The seizure is incident to an arrest or a search under a search warrant or
an inspection under a lawful adm nistrative inspection;

(b) The property subject to seizure has been the subject of a prior judgnent in
favor of the state in a crimnal injunction or forfeiture proceedi ng based upon
this section.

(3) Wien any property is seized pursuant to this section, proceedi ngs under
this section shall be instituted pronptly.

(4) (a) A petition for forfeiture shall be filed pronptly in the nane of the
State of Mssissippi with the clerk of the circuit court of the county in which
the seizure is made. A copy of such petition shall be served upon the foll ow ng
persons by service of process in the sane manner as in civil cases:

(1) The owner of the property, if address is known;

(i1i) Any secured party who has registered his lien or filed a financing
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statenent as provided by law, if the identity of such secured party can be
ascertained by the state by nmaking a good faith effort to ascertain the
identity of such secured party as described in paragraphs (b), (c), (d), (e)
and (f) of this subsection;

(iii) Any other bona fide |lienholder or secured party or other person hol ding
an interest in the property in the nature of a security interest of whomthe
state has actual know edge;

(iv) A holder of a nortgage, deed of trust, lien or encunbrance of record, if
the property is real estate by naking a good faith inquiry as described in
paragraph (g) of this section; and

(v) Any person in possession of property subject to forfeiture at the tine that
it was seized.

(b) If the property is a notor vehicle susceptible of titling under the

M ssi ssi ppi Motor Vehicle Title Law and if there is any reasonabl e cause to
believe that the vehicle has been titled, the state shall nmake inquiry of the
State Tax Conmi ssion as to what the records of the State Tax Conmm ssion show as
to who is the record owner of the vehicle and who, if anyone, holds any lien or
security interest which affects the vehicle.

(c) I'f the property is a notor vehicle and is not titled in the State of

M ssi ssippi, then the state shall attenpt to ascertain the nanme and address of
t he person in whose nane the vehicle is licensed, and if the vehicle is
licensed in a state which has in effect a certificate of title law, the state
shall make inquiry of the appropriate agency of that state as to what the
records of the agency show as to who is the record owner of the vehicle and
who, if anyone, holds any lien, security interest, or other instrument in the
nature of a security device which affects the vehicle.

(d) If the property is of a nature that a financing statenent is required by
the laws of this state to be filed to perfect a security interest affecting the
property and if there is any reasonable cause to believe that a financing
statenment covering the security interest has been filed under the laws of this
state, the state shall make inquiry of the appropriate office designated in
Section 75-9-501 as to what the records show as to who is the record owner of
the property and who, if anyone, has filed a financing statenent affecting the

property.

(e) If the property is an aircraft or part thereof and if there is any
reasonabl e cause to believe that an instrunent in the nature of a security
device affects the property, then the state shall nake inquiry of the

adm ni strator of the Federal Aviation Adm nistration as to what the records of
the adm nistrator show as to who is the record owner of the property and who,

i f anyone, holds an instrunent in the nature of a security device which affects
t he property.

(f) I'n the case of all other personal property subject to forfeiture, if there
i s any reasonable cause to believe that an instrunment in the nature of a
security device affects the property, then the state shall nmake a good faith
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inquiry to identify the hol der of any such instrunent.

(g) If the property is real estate, the state shall nake inquiry at the
appropriate places to determ ne who is the owner of record and who, if anyone
is a holder of a bona fide nortgage, deed of trust, lien or encunbrance.

(h) I'n the event the answer to an inquiry states that the record owner of the
property is any person other than the person who was in possession of it when
it was seized, or states that any person holds any |lien, encunbrance, security
interest, other interest in the nature of a security interest, nortgage or deed
of trust which affects the property, the state shall cause any record owner and
al so any lienhol der, secured party, other person who holds an interest in the
property in the nature of a security interest, or holder of an encunbrance,
nort gage or deed of trust which affects the property to be nanmed in the
petition of forfeiture and to be served with process in the sane manner as in
civil cases.

(1) I'f the owner of the property cannot be found and served with a copy of the
petition of forfeiture, or if no person was in possession of the property
subject to forfeiture at the time that it was seized and the owner of the
property is unknown, the state shall file with the clerk of the court in which
the proceeding is pending an affidavit to such effect, whereupon the clerk of
the court shall publish notice of the hearing addressed to "the Unknown Owner
of ," filling in the blank space with a reasonably detail ed
description of the property subject to forfeiture. Service by publication shal
contain the other requisites prescribed in Section 11-33-41, and shall be
served as provided in Section 11-33-37 for publication of notice for
attachments at | aw.

(J) No proceedings instituted pursuant to the provisions of this article shal
proceed to hearing unless the judge conducting the hearing is satisfied that
this section has been conplied with. Any answer received froman inquiry
required by paragraphs (b) through (g) of this section shall be introduced into
evi dence at the hearing.

(5 (a) An owner of property that has been seized shall file a verified answer
within twenty (20) days after the conpletion of service of process. If no
answer is filed, the court shall hear evidence that the property is subject to
forfeiture and forfeit the property to the state. If an answer is filed, a tine
for hearing on forfeiture shall be set wwthin thirty (30) days of filing the
answer or at the succeeding termof court if court would not be in progress
within thirty (30) days after filing the answer. Provided, however, that upon
request by the state or the owner of the property, the court nay postpone said
forfeiture hearing to a date past the tine any crimnal action is pending

agai nst said owner.

(b) I'f the owner of the property has filed a verified answer denying that the
property is subject to forfeiture, then the burden is on the state to prove
that the property is subject to forfeiture. The burden of proof placed upon the
state shall be clear and convincing proof. However, if no answer has been filed
by the owner of the property, the petition for forfeiture may be introduced
into evidence and is prima facie evidence that the property is subject to
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forfeiture.

(c) At the hearing any claimant of any right, title, or interest in the
property may prove his lien, encunbrance, security interest, other interest in
the nature of a security interest, nortgage or deed of trust to be bona fide
and created w thout know edge or consent that the property was to be used so as
to cause the property to be subject to forfeiture.

(d) If it is found that the property is subject to forfeiture, then the judge
shall forfeit the property to the state. However, if proof at the hearing

di scl oses that the interest of any bona fide |lienhol der, secured party, other
person holding an interest in the property in the nature of a security interest
or any hol der of a bona fide encunbrance, nortgage or deed of trust is greater
than or equal to the present value of the property, the court shall order the
property released to him If such interest is |less than the present val ue of
the property and if the proof shows that the property is subject to forfeiture,
the court shall order the property forfeited to the state.

(6) (a) Al personal property, including noney, which is forfeited to the state
and is not capable of being sold at public auction shall be Iiquidated and the
proceeds, after deduction of all storage and court costs, shall be forwarded to
the State Treasurer and deposited in the General Fund of the state.

(b) All real estate which is forfeited to the state shall be sold to the

hi ghest bi dder at a public auction to be conducted by the state at such pl ace,
on such notice and in accordance with the sane procedure, as far as
practicable, as is required in the case of sales of |and under execution of

| aw. The proceeds of such sale shall first be applied to the cost and expense
in adm ni stering and conducting such sale, then to the satisfaction of al

nort gages, deeds of trusts, liens and encunbrances of record on such property.
Al'l proceeds in excess of the amobunt necessary for the cost of the sale of such
| and and the satisfaction of any |iens thereon shall be deposited in the
General Fund of the State Treasury.

(c) Al other property that has been seized by the state and that has been
forfeited shall, except as otherw se provided, be sold at a public auction for
cash by the state to the highest and best bidder after advertising the sale for
at | east once each week for three (3) consecutive weeks, the last notice to
appear not nore than ten (10) days nor less than five (5) days prior to such
sale, in a newspaper having a general circulation throughout the State of

M ssi ssi ppi. Such notices shall contain a description of the property to be
sold and a statenent of the tine and place of sale. It shall not be necessary
to the validity of such sale either to have the property present at the place
of sale or to have the nane of the owner thereof stated in such notice. The
proceeds of the sale shall be delivered to the circuit clerk and shall be

di sposed of as foll ows:

(i) To any bona fide lienholder, secured party, or other party holding an
interest in the property in the nature of a security interest, to the extent of
his interest; and

(ii) The balance, if any, after deduction of all storage and court costs, shal
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be forwarded to the State Treasurer and deposited with and used as genera
funds of the state.

(d) The State Tax Conm ssion shall issue a certificate of title to any person
who purchases property under the provisions of this section when a certificate
of title is required under the laws of this state.

SECTI ON 28. Section 97-43-11, M ssissippi Code of 1972, is anended as foll ows:

97-43-11. (1) Wien any property is seized pursuant to Section 97-43-9,
proceedi ngs under this section shall be instituted pronptly.

(2) (a) A petition for forfeiture shall be filed pronptly in the nane of the
State of Mssissippi with the clerk of the circuit court of the county in which
the seizure is made. A copy of such petition shall be served upon the foll ow ng
persons by service of process in the sane manner as in civil cases:

(1) The owner of the property, if address is known;

(i1) Any secured party who has registered his lien or filed a financing
statenent as provided by law, if the identity of such secured party can be
ascertained by the state by nmaking a good faith effort to ascertain the
identity of such secured party as described in paragraphs (b), (c), (d), (e)
and (f) of this subsection;

(iii) Any other bona fide |lienholder or secured party or other person hol ding
an interest in the property in the nature of a security interest of whomthe
state has actual know edge;

(iv) A holder of a nortgage, deed of trust, lien or encunbrance of record, if
the property is real estate by naking a good faith inquiry as described in
paragraph (g) of this section; and

(v) Any person in possession of property subject to forfeiture at the tine that
it was seized.

(b) If the property is a notor vehicle susceptible of titling under the

M ssi ssi ppi Motor Vehicle Title Law and if there is any reasonabl e cause to
believe that the vehicle has been titled, the state shall nmake inquiry of the
State Tax Conmi ssion as to what the records of the State Tax Comm ssion show as
to who is the record owner of the vehicle and who, if anyone, holds any lien or
security interest which affects the vehicle.

(c) If the property is a notor vehicle and is not titled in the State of

M ssi ssippi, then the state shall attenpt to ascertain the nanme and address of
t he person in whose nane the vehicle is licensed, and if the vehicle is
licensed in a state which has in effect a certificate of title law, the state
shall make inquiry of the appropriate agency of that state as to what the
records of the agency show as to who is the record owner of the vehicle and
who, if anyone, holds any lien, security interest, or other instrument in the
nature of a security device which affects the vehicle.
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(d) If the property is of a nature that a financing statenent is required by
the laws of this state to be filed to perfect a security interest affecting the
property and if there is any reasonable cause to believe that a financing
statenent covering the security interest has been filed under the |laws of this
state, the state shall make inquiry of the appropriate office designated in
Section 75-9-501 as to what the records show as to who is the record owner of
the property and who, if anyone, has filed a financing statenent affecting the

property.

(e) If the property is an aircraft or part thereof and if there is any
reasonabl e cause to believe that an instrunent in the nature of a security
device affects the property, then the state shall nmake inquiry of the

adm ni strator of the Federal Aviation Adm nistration as to what the records of
the adm ni strator show as to who is the record owner of the property and who,

i f anyone, holds an instrument in the nature of a security device which affects
the property.

(f) I'n the case of all other personal property subject to forfeiture, if there
is any reasonable cause to believe that an instrunment in the nature of a
security device affects the property, then the state shall nmake a good faith
inquiry to identify the holder of any such instrunent.

(g) If the property is real estate, the state shall make inquiry at the
appropriate places to deternmine who is the owner of record and who, if anyone
is a holder of a bona fide nortgage, deed of trust, lien or encunbrance.

(h) I'n the event the answer to an inquiry states that the record owner of the
property is any person other than the person who was in possession of it when
it was seized, or states that any person holds any lien, encunbrance, security
interest, other interest in the nature of a security interest, nortgage or deed
of trust which affects the property, the state shall cause any record owner and
al so any |ienhol der, secured party, other person who holds an interest in the
property in the nature of a security interest, or holder of an encunbrance,
nortgage or deed of trust which affects the property to be naned in the
petition of forfeiture and to be served with process in the sane manner as in
civil cases.

(1) I'f the owner of the property cannot be found and served with a copy of the
petition of forfeiture, or if no person was in possession of the property
subject to forfeiture at the tinme that it was seized and the owner of the
property is unknown, the state shall file with the clerk of the court in which
the proceeding is pending an affidavit to such effect, whereupon the clerk of
the court shall publish notice of the hearing addressed to "the Unknown Oaner
of ,“ filling in the blank space with a reasonably detail ed
description of the property subject to forfeiture. Service by publication shal
contain the other requisites prescribed in Section 11-33-41, and shall be
served as provided in Section 11-33-37 for publication of notice for
attachnments at | aw

(j) No proceedings instituted pursuant to the provisions of this article shal
proceed to hearing unless the judge conducting the hearing is satisfied that
this section has been conplied with. Any answer received froman inquiry
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required by paragraphs (b) through (g) of this section shall be introduced into
evi dence at the hearing.

(3) (a) An owner of property that has been seized shall file a verified answer
within twenty (20) days after the conpletion of service of process. If no
answer is filed, the court shall hear evidence that the property is subject to
forfeiture and forfeit the property to the state. If an answer is filed, a tine
for hearing on forfeiture shall be set within thirty (30) days of filing the
answer or at the succeeding termof court if court would not be in progress
within thirty (30) days after filing the answer. Provided, however, that upon
request by the state or the owner of the property, the court nay postpone said
forfeiture hearing to a date past the tine any crimnal action is pending

agai nst said owner.

(b) I'f the owner of the property has filed a verified answer denying that the
property is subject to forfeiture, then the burden is on the state to prove
that the property is subject to forfeiture. The burden of proof placed upon the
state shall be clear and convincing proof. However, if no answer has been filed
by the owner of the property, the petition for forfeiture may be introduced
into evidence and is prima facie evidence that the property is subject to
forfeiture.

(c) At the hearing any claimant of any right, title, or interest in the
property may prove his lien, encunbrance, security interest, other interest in
the nature of a security interest, nortgage or deed of trust to be bona fide
and created w thout know edge or consent that the property was to be used so as
to cause the property to be subject to forfeiture.

(d) If it is found that the property is subject to forfeiture, then the judge
shall forfeit the property to the state. However, if proof at the hearing

di scl oses that the interest of any bona fide |ienhol der, secured party, other
person holding an interest in the property in the nature of a security interest
or any hol der of a bona fide encunbrance, nortgage or deed of trust is greater
than or equal to the present value of the property, the court shall order the
property released to him If such interest is |less than the present val ue of
the property and if the proof shows that the property is subject to forfeiture,
the court shall order the property forfeited to the state.

(4) (a) Al personal property, including noney, which is forfeited to the state
and is not capable of being sold at public auction shall be Iiquidated and the
proceeds, after deduction of all storage and court costs, shall be forwarded to
the State Treasurer and deposited in the General Fund of the state.

(b) All real estate which is forfeited to the state shall be sold to the

hi ghest bi dder at a public auction to be conducted by the state at such pl ace,
on such notice and in accordance with the same procedure, as far as
practicable, as is required in the case of sales of |and under execution of

| aw. The proceeds of such sale shall first be applied to the cost and expense
in adm ni stering and conducti ng such sale, then to the satisfaction of al

nmort gages, deeds of trusts, |iens and encunbrances of record on such property.
Al'l proceeds in excess of the anpbunt necessary for the cost of the sale of such
| and and the satisfaction of any liens thereon shall be deposited in the
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General Fund of the State Treasury.

(c) Al other property that has been seized by the state and that has been
forfeited shall, except as otherw se provided, be sold at a public auction for
cash by the state to the highest and best bidder after advertising the sale for
at | east once each week for three (3) consecutive weeks, the last notice to
appear not nore than ten (10) days nor |less than five (5) days prior to such
sal e, in a newspaper having a general circulation throughout the State of

M ssi ssi ppi. Such notices shall contain a description of the property to be
sold and a statenent of the tine and place of sale. It shall not be necessary
to the validity of such sale either to have the property present at the place
of sale or to have the nane of the owner thereof stated in such notice. The
proceeds of the sale shall be delivered to the circuit clerk and shall be

di sposed of as foll ows:

(i) To any bona fide lienhol der, secured party, or other party hol ding an
interest in the property in the nature of a security interest, to the extent of
his interest; and

(ii) The balance, if any, after deduction of all storage and court costs, shal
be forwarded to the State Treasurer and deposited with and used as genera
funds of the state.

(d) The State Tax Conm ssion shall issue a certificate of title to any person
who purchases property under the provisions of this section when a certificate
of title is required under the laws of this state.

SECTI ON 29. Section 53-3-41, M ssissippi Code of 1972, is anended as foll ows:

53-3-41. (1) For the purposes of this section, the followng ternms shall have
t he neani ngs ascri bed herein:

(a) "Gl and gas production” means any oil, natural gas, condensate of either
natural gas liquids, other gaseous, liquid or dissolved hydrocarbons, sulfur or
hel i um or other substance produced as a by-product or adjunct to their
production, or any conbination of these, which is severed, extracted or
produced fromthe ground, the seabed or other subnerged |lands within the
jurisdiction of the State of M ssissippi. Any such substance, including
recoverabl e or recovered natural gas liquids, which is transported to or in a
natural gas pipeline or natural gas gathering system or otherw se transported
or sold for use as natural gas, or is transported or sold for the extraction of
hel ium or natural gas liquids is gas production. Any such substance which is
transported or sold to persons and for purposes not included in the foregoing
natural gas definition is oil production.

(b) "Interest owner" neans a person owning an entire or fractional interest of
any kind or nature in oil or gas production at the tine of severance, or a
person who has an express, inplied or constructive right to receive a nonetary
paynent determined by the value of oil or gas production or by the anmount of
producti on.

(c) "Royalty owner" neans any person who possesses an interest in the
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production, but who is not an owner as defined in Section 53-1-3(Q).

(d) "Disbursing agent" shall nean that person who, pursuant to an oil and gas
| ease, operating agreenent, purchase contract, or otherw se, assunes the
responsi bility of paying royalty proceeds derived froma well's oil and gas
production to the royalty owner or owners legally entitled thereto. A first
purchaser shall not be deened to be the disbursing agent unless the first
purchaser expressly assunmes such responsibility in the purchase contract.

(e) "First purchaser” neans the first person who purchases oil or gas
production fromthe interest owners after the production is severed and may
include the operator if the operator acts as a purchaser of production
attributable to other interest owners.

(f) An "operator" is a person engaged in the business of severing oil or gas
production fromthe ground, whether for hinself alone, for other persons al one
or for hinmself and others.

(2) Whenever a disbursing agent has not disbursed the royalty proceeds derived
fromthe well's production to the royalty owner within one hundred twenty (120)
days following the date of first sale of oil or gas in the event the disbursing
agent is a first purchaser of oil or gas, or within one hundred twenty (120)
days followi ng the date the disbursing agent receives the proceeds from such
production if the disbursing agent is not the first purchaser, such royalty
owner shall have a lien to secure the paynent of the royalty proceeds. The lien
shall attach to the proceeds from such production received by the disbursing
agent attributable to the royalty owner's interest.

(3) The lien provided by this section shall be effective against a third party
only fromthe tinme a financing statenent evidencing such lienis filed in the

same nmanner as financing statenents evidencing security interests in mnerals

are filed in accordance with the provisions of Section 75-9-501.

(4) The lien provided by this section shall expire one (1) year after it
becones effective against a third party, unless judicial proceedi ngs have been
comenced to assert it or unless insolvency proceedi ngs have been conmmenced by
or against the disbursing agent, in which event the lien shall remain effective
until term nation of the insolvency proceedings or until expiration of the one-
year period, whichever occurs |ater.

(5) Whenever there is a conflict between a lien under this section and a
security interest under Title 75, Chapter 9, the lien or security interest
first to be filed has priority. Liens provided for in this section shall have
priorities anong thensel ves according to priority in tinme of filing of such
liens.

(6) The filing required by this section shall be a financing statenent as

provi ded for in Section 75-9-310 and shall be subject to the provisions of Part
5 of Article 9 of the Uniform Comrercial Code, except that in order for the
filing to be sufficient, it shall not be necessary for the debtor to sign the
financing statenent, and the filing shall be effective for a period of only one
(1) year fromthe date of filing
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(7) This section does not inpair an operator's right to set off or w thhold
funds fromother interest owners as security for or in satisfaction of any debt
or security interest. This section does not inpair a disbursing agent's right
to withhold funds in the event a question is raised concerning the title or
ownership of, or right to sell, the oil or gas production. In case of a dispute
bet ween interest owners, a good-faith tender by the disbursing agent of funds
to the person the interest owners shall agree on, or to a court of conpetent
jurisdiction in the event of litigation or bankruptcy, shall operate as a
tender of the funds to both.

(8) Nothing in this section shall be construed to enlarge or dimnish the
rights and obligations provided to or inposed on interest owners, royalty
owners, disbursing agents, first purchasers, or operators by contract or

ot herwi se by |law. The sol e purpose of this section is to provide royalty owners
a lien under the conditions provided herein.

SECTI ON 30. Section 75-11-106, M ssissippi Code of 1972, is anended as foll ows:

75-11-106. (1) If a security interest is perfected or has priority on April 1
1978, as to all persons or as to certain persons without any filing or
recording, and if the filing of a financing statenment would be required for the
perfection or priority of the security interest agai nst those persons under the
revised Uni form Conmerci al Code, the perfection and priority rights of the
security interest shall continue until three (3) years after April 1, 1978. The
perfection will then | apse unless a financing statenent is filed as provided in
Section 75-11-104 or unless the security interests is perfected otherw se than
by filing.

(2) Afinancing statenment may be filed within six (6) nonths before the
perfection of a security interest would otherw se | apse. Any such financing
statenent may be signed by either the debtor or the secured party. It nust
identify the security agreenent, statenment or notice (however denom nated in
any statute or other |aw repeal ed or nodified by Chapter 452, Laws of 1977),
state the office where and the date when the last filing, refiling or
recording, if any, was nmade with respect thereto, and the filing nunber, if
any, or book and page, if any, of recording and further state that the security
agreenent, statenment or notice, however denom nated, in another filing office
under the old Uniform Conmercial Code or under any statute or other |aw
repeal ed or nodified by Chapter 452, Laws of 1977, is still effective. Section
75-9-501 * * * determ nes the proper place to file such a financing statenent.
Except as specified in this subsection, the provisions of Section 75-9-510 for
continuation statenents apply to such a financing statenent.

SECTI ON 31. Section 85-8-9, Mssissippi Code of 1972, is anended as foll ows:

85-8-9. (1) If a notice of federal lien, a refiling of a notice of federal
lien, or a notice of revocation of any certificate described in subsection (2)
of this section is presented to the filing officer who is:

(a) The Secretary of State, he shall cause the notice to be marked, held and
i ndexed in accordance with the provisions of subsection (4) of Section 75-9-
501, M ssissippi Code of 1972, of the Uniform Conmercial Code as if the notice
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were a financing statenent within the neaning of that code; or

(b) Chancery clerk, he shall endorse thereon his identification and the date
and tinme of receipt and forthwith file it al phabetically or enter it in an
al phabeti cal index showi ng the nanme and address of the person naned in the
notice, the date and tine of receipt, the title and address of the official
party certifying the lien, and the total anount appearing on the notice of
l'ien.

(2) If acertificate of rel ease, nonattachnent, discharge or subordi nation of
any lien is presented to the Secretary of State for filing he shall:

(a) Cause a certificate of release or nonattachnent to be nmarked, held and
indexed as if the certificate were a term nation statenent within the neaning
of the Uniform Commerci al Code, but the notice of lien to which the certificate
rel ates may not be renoved fromthe files; and

(b) Cause a certificate of discharge or subordination to be held, marked and
indexed as if the certificate were a release of collateral within the nmeaning
of the Uniform Comrercial Code.

(3) If arefiled notice of federal lien referred to in subsection (1) of this
section or any of the certificates or notices referred to in subsection (2) of
this section is presented for filing with the chancery clerk, he shal
permanently attach the refiled notice or the certificate to the original notice
of lien and enter the refiled notice of the certificate with the date of filing

in any al phabetical lien index on the line where the original notice of lienis
ent er ed.
(4) Upon request of any person, the filing officer shall issue his certificate

showi ng whether there is on file, on the date and hour stated therein, any
notice of lien or certificate or notice affecting any lien, filed under this
act, namng a particular person, and if a notice or certificate is on file,
giving the date and hour of its filing. The fee for a certificate is Five

Dol lars ($5.00). Upon request the filing officer shall furnish a copy of any
notice of federal lien or notice or certificate affecting a federal lien for a
fee of Two Dollars ($2.00) per page.

SECTI ON 32. Section 99-41-23, M ssissippi Code of 1972, is anended as foll ows:
99-41-23. (1) Conpensation for work | oss may not

exceed Four Hundred Fifty Dollars ($450.00) per week, not to exceed fifty-two
(52) weeks; the total anobunt of the award may not exceed the aggregate
l[imtation of this section.

(2) Conpensation for econom c |oss of a dependent may not exceed Four Hundred
Fifty Dollars ($450.00) per week not to exceed fifty-two (52) weeks; provided,
however, if there is nore than one (1) dependent per victimthe anount of
conpensati on awarded shall be prorated anong the dependents and the total
anount of the award may not exceed the aggregate limtation of this section.
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(3) I'n the event of the victims death, conpensation for work | oss of clai mant
may not exceed Four Hundred Fifty Dollars ($450.00) per week not to exceed one
(1) week; provided, however, if there is nore than one (1) clainmnt per victim
t he anount of conpensation awarded shall be prorated anong the clai mants and
the total amount of the award may not exceed Four Hundred Fifty Dollars
($450. 00) .

(4) Conpensation payable to a victimand to all other claimants sustai ning
econom ¢ | oss because of injury to or death of that victimmy not exceed Ten
Thousand Dol | ars ($10,000.00) in the aggregate.

(5) A determ nation that conpensation shall be awarded may provide for paynent
to aclaimant in a lunp sumor in installnents. Al nedical bills my be paid
directly to affected health care providers. At the request of the clainmant, the
director may convert future economc | oss, other than all owabl e expense, to a
unmp sum but only upon a finding of either of the follow ng:

(a) That the award in a lunp sumw ||l pronote the interests of the claimnt; or

(b) That the present value of all future econom c |oss, other than all owable
expense, does not exceed One Thousand Dol |l ars ($1, 000. 00).

(6) An award payable in installments for future economc |oss may be made only
for a period as to which the future econom c | oss can reasonably be determ ned.
An award payable in installnments for future economc |oss may be nodified upon
findings that a material and substantial change of circunstances has occurred.

(7) An award shall not be subject to execution, attachnment, garnishnent or

ot her process, except that an award shall not be exenpt fromorders for the

wi t hhol di ng of support for mnor children, and except that an award for

al | owabl e expense shall not be exenpt froma claimof a creditor to the extent
that such creditor has provided products, services or acconmodations, the costs
of which are included in the award.

(8) An assignnent by the claimant to any future award under the provisions of
this chapter is unenforceabl e, except:

(a) An assignnent of any award for work | oss to assure paynent of court-ordered
al i nony, mai ntenance or child support; or

(b) An assignnent for any award for all owabl e expense to the extent that the
benefits are for the cost of products, services or acconmpdati ons necessitated
by the injury or death on which the claimis based and which are provided or
are to be provided by the assignee.

(9) Subsections (7) and (8) of this section prevail over Sections 75-9-406 and
75-9-408 of Article 9 of the Uniform Commercial Code to the extent, if any,
t hat Sections 75-9-406 and 75-9-408 nmay ot herwi se be applicabl e.

SECTI ON 33. Section 85-7-1, M ssissippi Code of 1972, is anended as foll ows:

85-7-1. (1) Every enployer shall have a lien on the share or interest of his
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enpl oyee in any crop made under such enploynent, for all advances of noney, and
for the fair market value of other things advanced by him or anyone at his
request, for supplies for hinself, his fam |y and business during the existence
of such enpl oynent, which lien the enpl oyer may offset, recoup, or otherw se
assert and maintain.

(2) Every enpl oyee, |aborer, cropper, part owner, overseer or nanager, or other
person who may aid by his |abor to nmake, gather, or prepare for sale or narket
any crop, shall have a lien on the interest of the person who contracts with
him for such [ abor for his wages, share or interest in such crop, whatever may
be the kind of wages or the nature of the interest, which |ien such enpl oyee,

| aborer, cropper, part owner, overseer or manager, or other person may offset,
recoup or otherw se assert and nai ntain.

(3) Except as provided in subsection (4) of this section, any lien arising
under the provisions of this section shall be paranmount to all l|iens and
encunbrances or rights of any kind created by or against the person so
contracting for such assistance when perfected in accordance with Uniform
Commercial Code Article 9 - Secured Transactions (Section 75-9-101 et seq.),
except the lien of the | essor of the Iand on which the crop is nmade, for rent
and supplies furnished, as provided in the chapter on "Landl ord and Tenant,"
appearing as Chapter 7 of Title 89, M ssissippi Code of 1972.

(4) Any lien arising under the provisions of subsection (2) of this section in
favor of any person other than an enpl oyee, |aborer, cropper, part owner,
overseer or manager as to crops or the proceeds thereof shall be effective
against a third party only for a period of twenty-one (21) days fromand after
the tine the | abor is conpleted, unless within such period of tinme * * * the
lien is perfected in accordance with * * * Uniform Comercial Code Article 9 -
Secured Transactions (Section 75-9-101 et seq.). Any such lien in favor of any
person ot her than an enpl oyee, |aborer, cropper, overseer or manager * * *
which * * * has not been perfected within the twenty-one-day period as herein
provided shall, upon * * * subsequent perfection of such lien, have the
priority as against a third party to which a perfected security interest may be
entitled under Uniform Commercial Code Article 9 - Secured Transactions
(Section 75-9-101 et seq.).

SECTI ON 34. Section 89-7-51, M ssissippi Code of 1972, is anended as foll ows:

89-7-51. (1) Every lessor of land shall have a lien on the agricultural
products of the | eased prem ses, however and by whonsoever produced, to secure
t he paynment of the rent and of noney advanced to the tenant, and the fair

mar ket val ue of all advances made by himto his tenant for supplies for the
tenant and others for whom he may contract, and for his business carried on
upon the | eased prem ses. This lien shall be paranmount to all other liens,
clainms, or demands upon such products when perfected in accordance with Uniform
Commercial Code Article 9 - Secured Transactions (Section 75-9-101, et seq.).
The claimof the |essor for supplies furnished may be enforced in the sane
manner and under the sane circunstances as his claimfor rent may be; and al
the provisions of law as to attachnment for rent and proceedi ngs under it shal
be applicable to a claimfor supplies furnished, and such attachnent may be

| evied on any goods and chattels liable for rent, as well as on the
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agricul tural products.

(2) Al articles of personal property, except a stock of nerchandise sold in
the normal course of business, owned by the | essee of real property and
situated on the | eased prem ses shall be subject to a lien in favor of the

| essor to secure the paynment of rent for such prenm ses as has been contracted
to be paid, whether or not then due. Such lien shall be subject to all prior
liens or other security interests perfected according to law. No such articles
of personal property may be renoved fromthe | eased prenmi ses until such rent is
pai d except with the witten consent of the lessor. Al of the provisions of
law as to attachnent for rent and proceedi ngs thereunder shall be applicable
with reference to the lessor's lien under this subsection.

SECTI ON 35. Section 89-7-53, M ssissippi Code of 1972, is anended as foll ows:

89-7-53. A landlord shall have, for one (1) year, a lien for the reasonable
value of all live stock, farming tools, inplenents and vehicles furnished by
himto his tenant, upon the property so furnished and, as an additi onal
security therefor, upon all the agricultural products raised upon the |eased
prem ses. The said property so furnished shall be considered as supplies and
the lien therefor may be enforced accordingly. Such lien shall be a superior
and first lien when perfected in accordance with Uniform Commerci al Code
Article 9 - Secured Transactions (Section 75-9-101 et seq.), and need not

ot herwi se be evidenced by witing * * *.

SECTI ON 36. The foll ow ng provision shall be codified as Section 7-3-59,
M ssi ssi ppi Code of 1972:

7-3-59. (1) Al fees collected by the office of the Secretary of State under
Section 75-9-525 shall be deposited in State Treasury Special Fund 3111, and
shall be used to operate the activities of the office of the Secretary of State
as necessary to admnister the filing and research provisions of Revised
Article 9 of the Uniform Commercial Code and to pay to each chancery clerk such
anounts as that clerk shall be owed under subsection (2) of this section. The
expenditure of the funds deposited in this fund shall be paid by the State
Treasurer upon requisition signed by the office of the Secretary of State.

(2) For each filing and indexing of a financing statenment under Part 5 (Filing)
of Title 75, Chapter 9 (Uniform Commerci al Code Revised Article 9 - Secured
Transactions), the Secretary of State shall remt the followng fee to the
chancery clerk of the Mssissippi county, if any, indicated on the face of the
financi ng statenent as the domcile of the debtor, or, if no county is so

i ndi cated, the M ssissippi county of the address of the debtor stated on the
financi ng statenent.

(a) Five Dollars ($5.00), when the financing statenent is communicated in
witing, either in the standard form prescribed by the Secretary of State or
not in the standard form so prescribed, plus Two Dollars ($2.00) for each
addi ti onal debtor nane nore than one (1) required to be indexed.

(b) Five Dollars ($5.00) if the financing statenment is comruni cated by anot her
medi um aut hori zed by filing-office rule.
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(3) The Secretary of State shall remt to each chancery clerk not |ess than
mont hly the anpunt owed under subsection (2) of this section. Each paynent
shal | be acconpani ed by a detail ed accounting of the transactions represented
by that paynent.

(4) This section shall stand repeal ed on Cctober 1, 2007.

SECTION 37. The follow ng shall be codified as Section 75-77-6, M ssissipp
Code of 1972:

75-77-6. This section applies to a warranty claimsubmtted by a retailer:

(a) Cainms filed for paynent under warranty agreenents shall either be approved
or disapproved within thirty (30) days of receipt by the supplier. Al clains
for paynent shall be paid within thirty (30) days of their approval. Wen any
such claimis disapproved, the supplier shall notify the retailer within thirty
(30) days stating the specific grounds upon which the disapproval is based. If
a claimis not specifically disapproved within thirty (30) days of receipt, it
shal | be deened approved and paynent by the supplier shall be within thirty
(30) days.

(b) If after termnation of a contract the retailer submts a claimto the
supplier for warranty work perforned prior to the effective date of the

term nation, the supplier shall accept or reject the claimwthin thirty (30)
days of receipt.

(c) Warranty work performed by the retailer shall be conpensated in accordance
with the reasonabl e and customary anount of tine required to conplete the work,
expressed in hours and fractions thereof, nmultiplied by the retailer's
established custoner hourly retail |abor rate, which shall have previously been
made known to the supplier.

(d) Expenses expressly excluded under the supplier's warranty to the custoner
shall not be included nor required to be paid on requests for conpensation from
the retailer for warrant work perforned.

(e) Al parts used by the retailer in performng warranty work shall be paid to
the retailer in the anount equal to the retailer's net price for parts used,
plus a mninmumof fifteen percent (15% . The percentage additive is to
reimburse the retailer for reasonable costs of doing business in performng
warranty service on the suppliers behalf, including, but not Iimted to,
freight and handling costs incurred.

(f) The supplier has the right to adjust for errors discovered during audit,
and if necessary, to adjust clains paid in error.

(g) The retailer shall have the right to accept the manufacturer's
rei mbursenent ternms and conditions in lieu of the provisions of this section.

SECTI ON 38. Section 75-77-19, M ssissippi Code of 1972, is anended as foll ows:

75-77-19. (1) Except as otherw se provided in Section 75-77-6, the provisions
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of this chapter shall not be waivable in any contract, and any such attenpted
wai ver shall be null and void.

(2) If any provision or itemof this chapter or the application thereof is held
invalid, it shall not affect other provisions, itens or applications of this
chapter which can be given effect without the invalid provisions, itenms or
applications, and to this end the provisions of this chapter are hereby

decl ared severabl e.

SECTI ON 39. This act shall take effect and be in force fromand after January
1, 2002.
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